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UNITED STATES COUR OF APPEALS 
SECOND CIRCUIT 


_— 


(Case Title) 

This Court, Honorable Edmund Port, District Judge, presiding. 
having considered the evidence and arguments of counsel. and having 
ente ed a Memorandum-Decision and Order dated November 18, 1974;and 

Further, that Memorandum-Decision and Order having ordered that 
defendant have judgment upon its counterclaim against plaintiff in the 
sum of $15,120.62, with interest, less any credits or payments made; 
and 

Further. the parties having agreed that plaintiff is entitled 
to a credit of $4,811.72 as of December 31, 1966; and 

Further, that interest on the above $15,120.62 from October 8, 
1965, to and including December 31, 1966 amounted to $1,113.02. it is 

ORDERED, that defendant have judgment against plaintiff for 
$10,308.90, plus interest thereon as provided by law fren January 1, 
1967, together with judgment for the additional amount of $1,113.02, 
exclusive of any interest thereon, together with costs as provided by 


law. 


UNITED STATES DISTRICT JUDGE 


Approved as to form: 


s/ Sheldon G. Kall s/ Donald T. Fish 
Sheldon G. Kall, Esquire Donald T. Fish, Esquire 
3522 James Street Tax Division 

Syracuse, New York 13206 Department of Justice 


Washington. D. C. 20530 
Attorney for Defendant 
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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


(Case Title) 
EDMUND PORT, J. 
APPEARANCES : 
SHELDON G. KALL, ESQ. 
3522 James Street 
Syracuse, New York 13206 
Attorney for Plaintiff 
SCOTT P. CRAMPTON 
Assistant Attorney General 
RONALD R. ANDERSUN 
ROBERT M. ADLER 
att meys 
Department of Justice 
Washington, D. C. 20530 
JAMES M. SULLIVAN, JR. 
United States Attreney 
Federal Bulding 
Syracuse, New York 
Attorneys for Defendant 
Memorandum-Decision and Order 

Plaintiff, taxpayer Anthony Bersani, brought this suit for a 
refund of $212.64, which was paid to the defendant inpartial satis- 
faction of a one hunired percent penalty assessment levied upon plain- 
tiff for willful failure to pay withholding taxes on wages paid by Auto 
Dynamics of Syracuse. Inc. The United States counterclaimed for the 
balance of the penalty assessment which, by stiuplation, was attribut- 
able entirely to the fourth quarter ot 1963 and the third quarter of 
1964, in the amount of $15,120.62 plus interest, less any payments or 


credits made subsequent to September 3, 1970. After a trial to the 


court, for the reasons herein, judgment will be entered dismissing 
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the plaintiff's claim and granting the judgment for the counterclaim. 

Plaintiff Bersani is a lawyer, real estate developer and manager 
who, among other ventures, promoted, thmgh Primex Equities Corporation, 
an automotive center known as the Midtown Car Center--several indepen- 
dent specialty shops selling and servicing such itemsas mfflers, tires, 
brakes, etc. Patterned after medical clinics, Auto Dynamics was the 
first stop for the ailing car. Its problems were diagnosed there and 
it was referred to the various specialty shops for repair and service. 
Primex stood in the position ot landlord of the entire enteropr: se. 

The failurae to pay taxes withheld fmm wages of employees of 
Auto Dynamics of Syracuse, Inc., the resjonsibility for which was later 
case upon the plaintiff, gives rise to this suit. Since the concept 
of the Center envisioned Auto Dynamics as the controlling and key point 
of the enterprise, plaintiff intended to control it rhough stock owner= 
ship with his partner, a Mr. Low. However, when he was advised by 
New York City counsel that such ownership, coupled with ownership in 
Primex, would run afoul ot the S.E.C. rules, he issued instructions to 
counsel to put the stock ownership ot Auto Dynamics equally in Mrs. 
Low's and his wife's names. In like manner, he designated other em- 
ployees of Auto Dynamics as its officer. As a matter of record, he 
was neither stockholder otficer or director of Auto Dynamics. He 
contends that his sole relationship with Auto Dynamics was that of 
landlord through his control ot Primex. The evidence, however, 
indicates Bersani was exerting practically complete control over the 
operation of Auto Dynamics. He was the boss. To find otherwise would 
require the court to join the plaintiff's masquerade. The lack of re- 
cord association with Auto Dynamics did not insulate him against 


liability fer the assessment being enforced. See, Pacific National In- 


surance Co. v. U. S., 422 F.2d 26, 30-31, n. 10 and 11 (9th Cir. 1970) 
cert. den. 398 U.S. 937 (1970) reh. den. 400 U. S. 883 (i970); 
Silberberg v. U.S., 355 F.Supp. 1163, 1166-1167 (S.D.N.Y. 1973). 


Auto Dynamics appears to have had little or no capital. It 


| 
| 
| 
operated on money supplied by Bersani the disbursement of which was | 
directed and controlled by him. In view of his activities in the 
operation of Auto Dynamics. his claim that his relationship with Auto 
Dynamics was limited to one of landlord and tenant has a particularly 
hollow ring. Bersani exercised virtually complete control over the 
hiring and firing of employees and officers of Auto Dynamics; made 
decisions as to the payment of crecitors. It was Bersani who deter- 
mined who should be paid and who not. 

Weekly reports ot conditions were transmitted to Bersani, who 
determined how available funds were to be disbursed in a manner most 
advantageous to the continuance in business of Auto Dynamics. He 
allocated the "grease" to be applied to the “squeaky wheels”. 

In spite of the availability of substantial sums from sales, 
loans or contributions to capital, depending on how Bersani's advances 
are to be treated, and loans from other sources, Bersani directed pay- 
ment to others and permitted the withholding taxes to remain unpaid. 
The greater part of the proceeds of a bank loan obtained in the name 
of another Bersani corporation and deposited in Auto Dynamics bank 
account for the ostensible purpose of paying its delinquent wit! .olding 
taxes was, instead, applied by Bersani to repayment of a loan to him 
personally. 

The parties have no serious digmte as to the applicable law, 
except on the question ot where the burden of proof lies. Each claims | 


the burden rests on the other. 


It *“s not necessary to consider upon whom the burden of per- 


suasion rests, since the proof is not only insufficient if it rests 


with the plaintiff, see, Psaty v. United States, 442 F.2d 1154 (3rd 
Cir. 1971); but it affirmatively establishes that even if the burden 
| of persuasion was on the defendant, it has carried it satisfactorily. | 
The proof supports the conclusion that the plaintiff is liable on the } 
counterclaim as a responsible seas who willfully Failed to collect, 
| account for and pay over withholding taxes on employees ot Auto Dyna- 
| mics of Syracuse Inc. for the fourth quarter of 1963 and the third 
| quarter of 1964, pursuant to 26 U.S.C. Sections6671(b) and eet 
| This Memorandum-Decision and Order shall constitute the findings 
| of fact and conclusions of law. 

The court having jurisdiction of the subject matter and the 
parties hereto, for the reasons herein it is 

ORDERED, that the complaint of the plaintiff herein be and it 
hereby is dismissed; and it is further 

ORDERED, that the defendant have judgment upon its counterclaim 
against the plaintiff in the sum of $15,120.62, with interest, less 
is further ; 

ORDERED that the amount of said judgment and interest thereon 
be agreed upon by the rarties or settled upon three days written notice 
at the chambers of the undersigned at Auburn, New York, within thirty 


days from the date hereof. 


oe eS 
United States District Judge 


Dated: November 18 1974 
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any credits o~ payments made subsequent to September 3, 1970; and it 
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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


(Case Title) 

To the above-named Defendant: 

You are hereby summoned and required to serve upon SHELDON G. KALL, 
plaintiff's attorney, whose address is 3522 James Street, Syraaise, 
New York, an answer to the amplaint which is herewith served upon you, 
within 60 days after service of this summons upon the United States 
Attorney for the Northern District of New York, exclusive of the 

day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the amplaint. 


Dated: December 16, 1969 
Clerk of Court 


s/ Sheldon G. Kall 


SHELDON G. KALL 
Attorney for Plaintiff 
Office & P. O. Address 
3522 James Street 
Syracuse, New York 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 
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(CaseTitle) 

The plaintiff, complaining of the defendant alleges as follows: 

1. The plaintiff is a resident of the County ot Onondage 
and the State of New York. The defendant is a division of the United 
States Goverrment. 

2. On or about the 15th day of October 1968, the plaintiff 
was assessed the sum of $19,273.04 as a 100% penalty for payroll taxes 
owed by Auto Dynamics of Syracuse, New York. 

3. That the plaintiff paid the sum of $212.64 being a partial 
payment ot that assessment, a receipt of which is attached and made 
a part of this complaint. 

4. Thereupon, a claim for refund was made which was disallowed 
for refund of this paid tax, a copy of said claim being attached and 


being made a part hereof. That the original assessment was erroneous 


since the plaintiff was neither an otficer, sto&holder nor person 


in position of the corporate record and was not a person responsible 
for this payment. 

5. That this assessment should be abated and the sum paid 
be refunded. 

WHEREFORE, plaintiff demands payment against defendant in the 
amount ot $212.64 with interest from the 14th day ot October 1968; that 
the assessment ot $19,273.04 be abated and for such further relief 
as to this court may seem just and proper. 

Dated: December 16, 1969 
SHELDON G. KALL 
Attorney for Plaintiff 
Office & P. O Address 
3522 James Street 
Syracuse, New York 13206 


Telephone 315-437-3321 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


(Case Title) 
ANSWER 

Comes now the defendant, the Commissioner of Internal Revenue , 
by its attorney, James M. Sullivan, Esquire, United States Attorney for 
the Northern District of New York, and answers the plaintiff's complain 
as follows: 

1. The defendant admits the allegations wmntained in the first 
sentence of paragraph 1 ot the complaint. The defendant states in 
response to the second sentence of paragraph 1 ot the complaint that 
the complaint improperly named the Commissioner of Internal Revenue 
as defendant instead ot the United States of America, and requests 
that this Court order that the pleadings be amended to substitute 
the United States as defendant. pursuant to Section 7422 (f) (2) of the 


Internal Revenue Code of 1954 (Title 26, U.S.C.). 


2. The defendant denies the allegations contained in paragraph 2 of © 
r, 
the: :complaint, and states that its records indicate that the assess- 


ment was made on October 8, 1965. 
3. The defendant lacks knowledge or intormation sufficient to 
form a belief as to the truth of the allegations mntained in paragraph 


3 of the complaint, and states that no copy of receipt was attached 


to the complaint. 

4. The defendant admits in response to the allegations contained 
in the first sentence of paragraph 4 ot the complaint only that a 
claim for refund was made and disallowed, bu. dénies that a copy ot suc 


claim was attached to the complaint, and further denies each and every 


allegation mntained in the claim for refund that was filed unless ex- 


pressly admitted elsewhere in this answer. The defendant denies. the 


. 


the allegations contained in tle second sentence of mragraph 4 of 
the complaint. 

5. The defendant denises the allegations mntained in paragraph 5 
of the complaint. 

COUNTERCLAIM 

1. This counterclaim is brought under the authorization of Chief 
Counsel, Internal Revenue Service, and at the direction of the Attorney 
General ot the United States, pursuant to Section 7401 of the Internal 
Revenue Code of 1954 (Title 26, U.S.C.). | 

2. On October 8, 1965, the District Director ot Internal Revenue 
made an assessment against plaintiff in theamount of $19,273.04. Said 
assessment was based on Section 6672 ot the Internal Revenue Code ot 
1954 on account ot employment taxes requiréd to be withheld by Auto 
Dynamics: of Syracuse, Inc., for the last quarterd 1963 and for the 
third and fourth quarters of 1964. 

3. A total of no more than $212.64 has been paid or collected 
on the assessment, leaving a balance due of at least $19,060.40, plus 
interest. 

4. Despite due notice and demand for payment made upon plaintiff, 
there remains unpaid and still owing to the United States of America, 
the sum of at least $19,060.40, plus interest and costs, and whatever 
other sums are shown to be owing, and grant such other relief as this 
Court deems just and proper. 


s/ James M. Sullivan 
United States Attorney 


UNITED STATES COURT OF APPEALS 


SECOND CIRCUIT 


(Case Title) 


STIPULATION AND ORDER FOR CHANGE OF DEFENDANT 


The undersigned attorneys for the parties herein do hereby stipu- 
late and agree to an order without any further notice, substituting 
United States of America as the proper defendant in place and instead 
of the C-~missioner of Internal Revenue. 

Dated: March 22, 1971 s/ Sheldon G. Kall 


Attorney for Plaintiff 


s/ James M. Sullivan, Jr. 


United States Attorney 


SO ORDERED 


s/ Edmund Port eS 
U. S. District Court Judge 


Dated: 4/1/1971 


UNITED STATES COURT OF APPEALS 


SECOND CIRCUIT 


(Case Title) 
STIPULATION AND ORDER 

It is hereby stipulated by and between the parties hereto, 
plaintiff Anthony A. Bersani and defeneant United States of America, 
by their respective counsel , subject to the appruval of the Court, as 
follows: 

1. Counsel for both parties were in error in indicating to the 
Court immediately prior to trial that the withholding tax quarters 
involved were the fourth quarter of 1963, the first quarter of 1964 and 
the second quarter of 165. In reality, assessments were made against 
plaintiff Anthony A. Bersani for the fourth quarter of 1963,the third 
quarter of 1964 and the fourth quarter of 1964, as alleged in the 
Go-ernment's original answer served and filed on or about April 14, 


1970. Accordingly, Government counsels' oral amendment of the answer 


at trial to change the third and fourth quarters of 1964 to the first 


and second quarters of 1964 was inappropriate and should not have been 
made. 

2. The parties agree that the amendment of answer should be 
disallowed, and that the Government's original answer should be rein- 
stated as originally worded so that the quarters in issue are the last 
quarter of 1963, and the third and fourth quarters of 1964. 

3. The withholding tax deficiencies ot the corporation for which 
the penalty assessment against plaintiff Anthony A. Bersani was made 


were in the amounts of $13,082.66 for the fourth quarter of 1963, 


$3,446.40 for the tnird quarter of 1964, and $2,743.98 for the fourth 
quarter of 1964, for a total of $19,273.04. Through subsequent payments 


and credits through September 3, 1970, the penalty ot $19,273.04 had bee 


reduced by that date to a balance outstanding of $17,864.60, plus 
interest thereon. Any additional payments or credits that may have 
been made subsequent to that date are now known by the parties at this 
time but will be taken into account in determining final judgment in 
this action. 

4. It is further agreed that the defendant, the United States of 
America, may hereby dismiss, with prejudice, that portion of its 
counterclaim relating to the fourth quarter of 1964, in the amount of 
the entire assessment attributable entirely to that: quarter of $2,743. 
98. Accordingly, the amount remaining in the Government's counterclaim 
should be reduced by $2,743.98 from the balance still owing on the 
assessment ot $17,864.60, plus interest, on September 3, 1970, to 
$15,120.62, plus interest, attributable entirely to the fourth quarter 
of 1963 and the third quarter of 1964, less whatever payments or 


credits are made subsequent to September 3, 1970. 


United States Attorney 


s/ Sheldon G. Kall 
Sheldon G. Kall 
Attorney for Plaintiff 


SO ORDERED: 


United States istrict Court Judge 


Dated: ___ 


MR. GROSSMAN: 


The last quarter of '63 


and the first two quarters of 1964, 


THE COURT: The counterclaim here refers 


te the third and fourth quarters of 1964, 
MR, GROSSMAN; Well then, your Honor, 


I move at this point to amend the answer, 


I didn't realize that, 


8 THE COURT: Well look at your answer 
: 10 MR, GROSSMAN: Your Honor, that is an 


: 11 error, It should ba the first and second quarters 


* 12 of 1964, 
13 THE COURT: Is there any dispute about 
14 that? 
15 MR. KALL: No, your Honor, 
16 THE COURT: All right, the amendment 
17 is granted. Paragraph 2 of the counterclaim is 


18 amended by deleting the words, third and fourth, 


from the last line of that paragraph and inserti 


and Stea 
in their place, instead, first and second. 


MR. GROSSMAN: Thank you, your Honor, 
THE COURT: 


All right. 


DIRECT EXAMINATION 


BY MR, KALL: 


a Would you state your name and address? 


U.S. COURT REPORTERS 


(Bersani - Direct 


ge A Anthony R, Bersant, 110 Valerie Drive, Feyetteville, 
New York, 
What 1s your educational background? 
Graduate of Syracuse University, 1941, and Syracuse 
Law School in 29h7, 
When did you star* she construction t'siness? 
1948, : 
Could you te. 4% ‘ourt briefly what projects you 
were but? “4 developing in the first part of 1960, 

~ 1 and 'ox; 

Well about that time x completed the Country House and 


attempting a shopping center in Westchester County and 


Randolph House Motels and shopping center. We were | 


were developing the Midtown Plaza office building, 

We were developing the. Midtown Car Center. 

Were you an officer or stockholder or partner in any 

public housing activities? 

I was a stockholder and president of Primex Equities 

Corporation, yes, which was &@ public company, 

How about .n any limited partnership? 

There were several, Empire Realty, Westchester Plaza 
Associater 


And at this time, what was your function? 
I would build, mortgage and lease, 


a 


Did you operate any businesses in the shopping centers? 


U.3. COURT REPORTERS 


No. 


Or office buildings? 


No. 


Now getting back to the Midtown Car Center. Did there 


come a time when a corporation which you were involved 


bought come property? 


Primex Equities bought the property from the New York 


Certirai Railroad. 


That is Primex Equities Corporation? 


That is Primex Fquities Corporation. 


And at that *ime you were the President of that 


Corporation? 


Yes. 


What were the plans of Primex Equities Corporation for 


the development of this project? 


A We added some 40,000 feet to the old passenger terminal} 


We bought the adjoining property on each side of it, 


east and west, and we bought a one~story building and 


the plan was to hwe a complete auto center where a 


person could bring his car in and have it serviced in 


every way by speciality shops. In, other words, each 


segment would be an expert in say, brakes, mifflers, 


body and so forth, . 


Did you intend to develope this shopping center as a -4 
THE COURT: Shopping center or auto- 


U.S. COURT REPORTERS 
FEDERAL BUILOING 
ALBANY, N.Y. 


Bers 


motive center? 


to 


MR. KALL: Automotive center, I am 
3 sorry. 


5 Q Did you attempt to develope this automotive center on 
6 behalf of Primex as a rental property? 

7 A The idea was -- we are not too far off calling it a 

8 shopping center -- we handled it like a shopping 

9 center. We had individual stores and we were leasing 
10 , to various people who were expert in the automotive 


lL field, and the idea was to develope a rental situation 


12 te py the first mortgage, which was a miliion eight 
13 with a pension fund, and to leave a little profit ‘hot | 
14 like shopping center and real estate development, | 
15 | Q Who wa. he mortgagor on the property? 3 i 
16 | <A ‘That is the First Trust and Pension Fund in Providence 
17 . Rhode Island. I guess they are located, 3 


work on the leasing of the Car Center? 


18 Q Did you engage or hire any employees specifically to if 
; A The leasing was being done by myself, Mr. Zolo ard 
| | brokers. We took tenants from Primex that might 
22 bring in people. 
| ® At what time did you or any of your Corporations hire | 
i \ 
| 
| 


1 


Mr. Slepan? 


A Mr, Slepan was hired practically at the outset, and it | 


U.S. COURT REPORTERS 
FEDERAL SUILDING 
ALBANY, N.Y- 


* 24 


was at his -- he was selling dynomometers, I believe. 


| BY 
Q 


(bersani ~ Direct 


THE COURT: Selling what? 
THE WITNESS: Dynomometers. This is a 
machine that performs dynamistic service -- is 


that the word I want? It would tell you what is 
wrong with your c&r. And we bought a dynamometer 
~~ mayhoe two of them -~ and Mr. Slepan came 

to work. I brought him in to oversee this entire 
project, coordinate the various stores and 

to make the thing work as a shopping center for 
the fixing of cars, really. : 


What entity would he have been sn employee of? 
THE COURT: Would he have been or was? 
MR. GROSSMAN: Yes. I will obgect to 
that. 
MR. KALL: All right. 
MR. KALL: 
At that time when he first began to work, what 
company was he in? 
I believe after the first time 1t was Bersani Realty 
who was paying his wages; at the end it was 
this auto dynamics corporation. 
Did there come a time --- | 
THE COURT: When you say "Auto Dynamics | 


U.S. COURT REPORTERS 
FEDERAL BUILOING 


ALBANY, N.Y. fa i 
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25 


(Berssni - Direct) 


13. 


Corporation," is that the company for whom he 
was selling tnese dynamomters? 


THE WITNESS: Wo. He left the company 


that he was selling the dynamometers for. 

THE COURT: I just wanted to clear that 
up because of the similarity in names. 

M.. GROSSMAN: Your Honor, Auto Dynamidés 
is the corpoation that we sre involved with here. 


TLE COURT: I am aware cl that. 


BY MR. KALL: 


Q 


¥ 


Did there come a time -- strike that. Was your leasin 
ple. successful? 

Well, we leased probably 85 or 90 percent of the ier: Bk 
Could you name sow? of the tenants? | 


Well, for example, we had a body and fender repeir run| by 


& young man named Dispinsie. The menufacturer was a : 
fellow right here from Auburn - Kerr, I think it was. | 
We had an appraisal service. I forget that man's name! 


We hed 8 tire company. We had ea gas station, of course. 


An O11 company in there ~~ 4 gas station. We had a 
car wash. We had, oh, another outfit that fixed | 


tret.sa. estons,. | 
| 


I thin ¢ 4s enough. | 
We had a foreign car sales there, because I bought onel Ja- 
guar and it didn't work too well. | 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 
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(Berseni - Direct ) 


\ 


Q Do you recall at what time the corporation known as 


Auto Dynamics wes formed? 


A I can't pinpoint it. It was '61 or '62. But I am not 


Sure. 


Q All right. Do you recall under whos» direction this 


corporation was formed? 


A You did. As I rvcsll it, you formed it. 


MR. GROSSMAN: I am sorry. Would you 


repeat thet please and have the witness Speak up! 


(The Court Reporter repeated the ques~ 


tion a3 above recorded. ) 


THE WITNESS: Mr. Kall did the egal 


work in the forming the corporation origir. .y, 
BY MR. KALL: 


A At the time of the formation of the corporation, what 
was your intention as to stock ownerchin? 

4 At the very beginning? 

Q Yes. 


part of the thing, I was to control it, but Mr. Low 


was my pertner, but te changed it, as you know, 


Q In other words, you and Mr. Low intended to be the 


pérticipants snd owners of Auto Dynamics Corporation; 


| 
| 
| 
A Because this dynrmometer part was to go to the ertire 


is that correct? 
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Yes. 


Do you recall how soon was that after the Corporation 
was formed that your intention was changed? 


Well, within a week or ten days. 


8, GROSSMAN: Your Honor, I am going 
to object, I think he is leading the witness. 
THE COURT: Yes. 


BY MR. KALL: 
Q Did you change your intent at any time? 
A Yes I did. I remember calling you and telling you --- 


THE COURT; What did you do? 


Rosenbloom, our attorney in New York, who was with 


| 
/ 
THE WITNESS: I was advised by Mr. - | 
| 


MARSHAL, GERBER, LENOX, BAKER and GREEN, a law 
firm in New York City that had -- who were our 


attorneys when we went public with Primex Equities 
and they advised me that it was not possible for | 
either myself or Mr, Low, either singly or Joint Ly}, 
te have anything to do with « situation where we 


ran a segment of this Car Center. That by the 
rules of S.E.C., pus wasn't the thing to doe, and |} 


I advised you, I distinctly recall I was very 
you 

agitated pe calling you and telling we 

couldn't do it that way. It was then --- 


MR, GROSSMAN: I am going to object 6n | 
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on the grounds of hearsay, your Honor, 


THE COURT: Sustained. It is self- 
serving. 

THE WITNESS: How can it he hearsay 
when I did --- 


THE COURT: It isa self-serving 
declaration. If you want to practice law, I will 
let you practice. 


practice the law. 


THE WITNESS: No sir. I don't want to 
} 
| 


MR. KALL: Mr. Bersani is a graduate’ 
of thé Syracuse law school. 


THE COURT; That is why I made my offer.| 
I heard that. 


BY MR. KALL: 


Q After that time did you ++ strike that. Was Mr. Slepan 
in your employ at that time? | 
Yes he was, 


Was there a Mr. Tambs 4. your employ at that time? 
Yes, 


What were the duties of Mr. Slepan? 
Te, vee WL 
Mr. Slepan had a-kind-of management of the Car Center. 
And what was Mr. Tambs's duties? 
Mr, Tamwbs worked in my real estate office as an 


accountant -- as a bookkeeper. Then he went to work 
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as a bookkeeper in this Auto Dynamics, but I can't 
pinpoint the exact time. 


Did you have any conversation with Mr. Slepan and, or 


Mr. Tambs relative to the operation of the Auto Dynamiq 


Yes. Surely. 
Do you recall when and where? 


I had many conversations with Mr. Slepan on the 


operation, on the leasing --- 


Iamno* jecifically referring right at this time to 
the formation of the Corporation. Let's strike that. 


Did you turn over your interest, whatever it was, in 
the Corporation to anybody? 


I turned it over to the employees at that time. 
And what employees were there? 


The only two I could swear to were Petrica and Slepan. 
I don't know if Tambs was there at the time. I told 
Bob Mngerman, who worked for me, to get rid of it and 


gi‘e it to the employees because we couldn't operate 
4% as our own, And to that eni, I got Carl Guy to 
handle it . 


Mr, Bersani, at this time was the Car Center completed? 


I would say almost completed. These things never did 


; 


get really completed, 


Was a dynamometer purchased and installed? 


Oh yes. Sure, 
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Who paid for the dyn rometer? 


The Primex Equities Corporation furnished and paid 
for the equipment in that part of the Car Center as it | 


did for some other parts of the Center. 


Was a lease entered into between Auto Dynamics and 
Primex? 


Yes it was, 
Do you recall the date of the lease? 
No. 
Would these leases include -- 
THE COURT; Well, ---? 


MR. KALE: I am sorry. 


THE COURT: Go ahead, 
BY MR, KALL: 


Q Did this: lease include the use of the equipment in 
the Car Center? 
Yes it did, 


THE COURT: Have you got the lease? 


MR. KALL& Your Honor, the lease was. 


taken by the bankruptcy court and I have been 


unable to obtain a copy. | 


THE COURT: If it is in the possession 
of the bankruptcy court, 1t seems to me we could 
get it if you want it. 

MR. KALL: Your Honor, I wrote to Utica! 
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New York --- 


THE COURT: That bankruptcy was in Utica 
and I know because I dismissed it a couple of 


times out of Utica and they made abortive attempts 
after that and there was some proceedings in New 


York, I believe. 


MR. KALL: Yes. 
THE COURT: For some reason there was 
some rulings in New York. There was a petition 


filed here on one or two occasions that I ean 


recall and I dismissed them as the papers were 


identical in the Southern District of New York, 


MR. KALL; Your Honor, I attempted for 
six months to obtain copies of documents, 
THE COURT: All right. : 
BY MR. KALL: ii) 
; at: 
Q Now mr. Bersani, at the time that you were ~~ after. 
this time, the early part of '63, were you also ina 
Planning stage of developing any other products? 


A We were trying to complete an o’fice biilding in 


Syracuse. 


Q Ané where was that located? 


A On the corner of Warren and James Street, downtown 
Syracuse, 


And what was that office building to be known as? 
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The Primex Building. 


Had you received a mortgage commitment? 


I had a mortgage commitment from Sixty Trust, again 


for $8 million, and we had a building loan from the 


First National Bank of Boston. 


Was this Sixty Trust the same mortgagee that had the 


mortgage onthe Car Center? 


Yes. 


I see. Now when afte: the Car Center opened, was it 


success. 117? 


It did a lot of business. 


THE COURT: When you refer to the 


Car Center, Mr. Bersani -~ 


THE WITNESS: (Interrupting) Yes sir. 


THE COURT: You are referring to the 


entire project? 


THE WITNESS: Yes sir. 


THE COURT: When you say "did a lot of 


business" you ere referring te the fact that you 


had a substantial tenant occupancy. 


THE WITNESS: 


We had probably ninety 


percent rented, and the response was good, 


THE COURT: That was your business to 


rent? 


THE WITNESS: Yes. 
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Net 


THE COURT: ~A-<matter to conduct, say 


installing fenders. | 

THE WITNESS: TI didn't know the first 
thing about, no, except to know it as a Car 
Center, We leased it. Mr. Zolo is here. We did 
a lot of leasing. One of the difficulties was 


that the Car Center did too much business in the 
beginning and they weren't prepared for the 


credit that had to be given to customers. 


THE COURT: You are now talking about 


your tenants? 


THE WITNESS: Yes, With the parts. 
They apparently didn't have , «70d source. 


THE COURT: I don't know. Are we 
concerned with the success of the tenants or even | 


with the success of the Center? 


MR. KALL: Yes, your Honor. We are 
concerned with that. 


THE COURT: All right. 


BY MR, KALL: 


Q Mr. Bersani, a this time you stated that you had the 

| Primex office building in the planning stage. Why was 
it important to you that the Car Center be successful? | 

A It is very simple. Sixty Trust gave me a permanent 

and a building loan combined on the Car Center, either | 


—— a 
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@ million six or a million eight, a million eight, 


~ 


i] 


which was a substantial amount of money good enough 


EE PO a 


to do all the remodeling in addition vo the Car Center, 
The leasing program went well and lt looked like we | 
had a good thing there. | 
| In the meantime based on that, and on Plans that | 
I had for the office building and on Prospects for | 
8 leasing that office building, Sixty Trust, and I | 
dealt primarily with a fellow by the name of Roy | 
Littlehead, and he gave me a commitment of one million | 
| eight hundred thousand ar and with that commit- 
ment I went to Boston and zt the buiXding loan we 


actually closed the building loan and drew $945,000.00 


a Re aie Ne: 


14 | as a first payment, 
1S | Q When you cay "we"? | 
167] #6A I am talking about Primex Equities Corporation, I was 
17 ! the one running around doing this, If the Car Center / 
18 | failed or if we had undue trouble there, it would have 
19 | upset the financing of the office building. As it 
: 20 | turned out, things happened that I didn't expect. In 
) 21 | other words, they underwrote Mutual of New York, Mony 
. 22 | Plaza, and they withdrew my commitment, which influ- 
23 | enced the figure of Sixty Trust, because they feared 


2, | the competition from Mony Plaza, and it is at this 
| time that the Car Center is having a lot of problems. 
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I am going to New York and Boston, having meetings | 
with the bankere, toying .v buttc up tenants are so on}. 
I als» did a good dsal on the Westchester Plaze Shop- 
ping Center, and I was spending a ic* o? time in New 
Roche‘ile on thet, anc as I say I got shut down anyway, 
but not because of the car center. JI knpt it afloat, 
end that is whers Mr. Connors, who was with the Intern 
Revenue and is retired now, got the impression that I 
wes operating the var center. I was not operating it. 
I wes the landlord, but I made the mistake of bailing 
out various tenants, and I paid thely withholding -~ 
this is Auto Dynamics -- I psid their withholding -~- 

MR. GROSSMAN: I am going to object. I 
think we are far afield from the question. | 

ME WITNESS: All I em trying to do is 
tell the story. whis is what hsppened. This is} 
what was gc.nyg on here, end we ere talking about 
seventeen or eighteen thourand dollers. 

MR. GxOSSMAN: I am going io ubjecs and | 
move to strike cut the answer where he says it 
was en impression gotten by Mi. Cumnors. 

THE COURr: That m-v be strieken, And | 
as u legally ireined person, Mr. Bersani, you 
knot; when an objection is made you should 
refrain from answering and give me an opportunith 
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to rule. 


THE WITNESS: Your Honor, I will try. 
THE COURT: You will do more than try. | 
You will do it. | 


5 THE WITNESS: Yes sir. I will, 
BY MR. KALL: | 
/ & Now Mr. Bersani, did you at any time operate any | 
| business in the shopping -- Car Center? | 
9 | A No I did not, | 


10 | Q Did you at any time own any stock in any corporation 


Hus iv the Car Center? 


12 | A No I did not. 


i 13 Q At any time were you an officer or director or employee; 
14 of any business in the Car Center? 
: 15 A No sir. 
16 Q Did you render assistance to any tenant in the 


7 | shopping center? 
18 A f did, v=, 
: i9 Q What specific tenants? 
20 A That is Auto Dynamics. I helped them finarwially. 
a Was there any other tenant that you helped financially?’ : 
22 | A Well I remumber I loaned money to Mr, Kerr. 
23 o I am sorry, I car.'t hear you. 
A I think I loaned money to Mr. Kerr who had a manu- 


24 


facturing shop in the Car Center. But mostly it was 
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Auto Dynamics, 


I see. Anddid you have any idea how much money you 


loaned to this Corporation? 


+, 


I don't know. It was quite a lot, but I don't know 


exactly, 


And in what form did these loans take? 
Well, I know I gave them money for their withholding, 
twice I think, 


Was Primex receiving any rent at that time? 
From this particular --? | 


From Auto Dynamics, 


I am not sure whether they paid or not, At this time 
I em not sure. This was handled by Mr. Ackerley and 


Mt, Zolo and Mr. Connors. TI am not sure, 


Have you had any control over the deposits of Auto 
Dynamics? 


No. No sir. 


Courd you sign any checks on the bank account of Auto 
Dynamics? 


No sir. 

Did you at any time have the authority to advise Auto 
Dynamics as tc the operations of their business? 

My only interference, if you want to call it that, 


will be with Mr. Slepan. I would talk to Ron Slepan 
about the overall situation there. I would make 
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suggestions to him and I remember I got from New York 
City showing car repairs that I thought he couid use, 


‘ and as far as operating, ro. I didn't know anything 


about the business, ® 


Did you ever tell them which bills to pay and which 
bills not to pay? 


Never. 


Did you ever have any authority or control over the 
Corporation's financial effairs? 


What was that again? 


Did you ever have any authority or control over the 


financial affairs of the Company? 
No I didn't. 


Do you know who did? 


15 A There were several people there. Mr. Tambs, Mr. Hilde- 


16 | brand and Mr, Slepan. They plan the thing. 


Did you hire Mr, Hildebrand? 


Yes, I recommended that hebe hired and he was hired, 
I felt they needed some good people there to see what 


20 | was going on, IT didn't feel Mr, Tambs was doing a. 

21 | good job. I got all this from Tom Connors, He uae 

22 | going to close the place up. As a result, I had them 

ae ae hire Mr, Hildebrand who I thought would help out. * 
& 2 «| Q Was Mr. Hildebrand ever on Primex's payroll? 


A I don't believe so. 
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Q Was he ever on Bersani Construction Company's payroll? 

A No. 

Q To your knowledge, was he always an «mployee of auco 
Dynamics? 

A I couldn't swear to it, that he was an empleyee -- 
he must have been, mE hk payroll trae 
econ I couldn't say. I assume he was, 

e Do you recall when Mr. Slepan left? 

A I couldn't pinpoint the time. I don't know, 

Q Did you fire him? 

A No, I wasn't in control then. I was fired from Primex 
Equities Corporation. They removed me as President. 

THE COURT: Now are you talking about 
Primex Equities Corporation? 
THE WITNESS: Yes sir. - 

BY MR, KALL: 

Q One moment Mr. Bersani. Do 3." recall the approxinate | 
time when you were relieved of your duties with Prinex | 
Equities Corporation? 

A I think it was the latter part of '63. 

Q All right. Could you state a little bit about why 
you were relieved of your duties? Wasn't it due nike 

A They were not happy with me, 

Q Wasn't it a fact, Mr. Bersani, that right about that 
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time literally the roof started caving in? 
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MR. GROSSMAN: 


I am going to object to 


4 » that your Honor. 


3 THE COURT: Sustained. 

4 BY MR. KALL: 

5 Q What was the f.- cial position of Primex Equities 

6 Corporativ. and/or some of the other entities in which | 


you were involved at that time? 


8 A Everything went bad, Mr, Kall, Everything. With the 
9 shopping center in Westcuester; they pulled the 
| 10 ' commitient on the Primex building. The Car Center - 


went bad. Some of the property that we bought out. 


West, the Walworth Stores didn't have tax clauses and 


the taxes went sky high. We made a mistake there. 
That is what happens. Everything went bad at that timel 


15 There was nothing I could do. - 

16 Q Mr. Bersani, did you ever as an individual receive any 
17 remuneration in the way of salary, dividends, commis-~ 
18 sions from Auto Dynamics? 

19 A No. 

20 Q Did you sign any checks? 


Never signed a check, 


as tan ae a ah aca aS 


Could you have signed any checks? 
No, 


Did you ever see the payroll records? 


Never, 
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9) Did you pay dills for Auto Dynaaics other than any 


2 payroll taxes? 
3 A The only thing I paid was withholding, once or twice 
4 in substantial amounts to Tom Connors to keep the thing 
5 afloat. 
6 Q Did you advance money to the Corporation at other time 
7 for other purposes? 
8 A I advanced money, yes, 
9 Q Did you tell them for what purpose the money was to be 
10 used? 
i A i didn't tell them. Ty would tell me what the money 
}2 was needed for and I would give it to them, 
4, 13 Q Were you involved in any decision-making as to the 
14 operations of the Auto Dynamics Corporatim? 
15 A Only as I told you, I would make suggestions to run 
16 Slepan, on the overall thing, trying to get him te -- 
17 help him to keep that Center satin < tina to -- to 
“My 18 give you an example, I tried to get Onondaga Supply to ! 


19 take supplies there so we would have a better arrange~ 
20 ment .or parts for these various entities and I 

21 succeeded to some extent, but never did he actually 

22 move into the Center, 

93 Q Was there any attempt by you at any time to have Auto 


Dynamics not pay the withholding? 


Give me that again. Did I what? I am sorry. 
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(The Court Reporter repeated the 


3 question as above recorded.) | 
4 THE WITNESS: No sir. | 
5 BY MR. KALL: | 
6 Q Do you know when Auto Dynamics went out of business? 
7 A I couldn't pinpoint it, no. / 
! : Q Dic Auto Dynamics also file a petition in bankruptcy? | 
| 9 | A I don't know what they did, whether they filed a | 
10 | voluntary o* what. I don't apenes I had too many | 
| n | ‘problems to know. At that” I didn't know what | 
a happened. | 
| 2 " 4 
| ® 13 | Q Were you aware of any debts that Auto Dynamics hed at 
3 ve that time? | 


i | A No, I didn't know then and I don't now. I don't know i 

6 : what the situation was. ioe 

i | MR. KALL: TI have no further questions, 
CROSS EXAMINATION 


% | Concewfed 
j 20 | 8 Now sir, did you indicate that you concede of the 
{ idea of the Car Center before or after Mr. Slepan — 


21 | 
| joined your organization? 
4 
23 «| «€O0OA The Car Center idea was before Mr. Slepan came to the 


Car Center, that's right. 


And what was his cap- ity when he came to you, sir? 


ee, 
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A When I first met Mr, Slepan, as I said, I believe he 


q 
| 


was selling dynamometers, 


He was a salesman? 


Yes. 


And you hired him, sir? 


6 I hired him, yes, 


“ Aire 
7 Q For which entity did youl Mr. Slepan? 


Well I hired him to be in charge of the entire Car 


Center. 


In charge of the entire Car Center? 


That's right. 


Did you have a contract with Mr. Slepan, sir? 


I don't know if it was a written contract, hut we —.- 


had an agreement. Yes. We had an understanding. *’ 


"3 | 


You don't recall that you had a written contract with 


Mr. Slepan? ES: 


We might have, but I don't recall. 


Do you recall that you had a three-year written 


contract with Mr, Slepan? er: 


That sounds right. I had a definite deal with him, 


And this three year contract was with which entity,sir 


I believe it was Bersani Realty and Construction, but | 


I am not positive. > 


And that contract was entered into before Auto Dynami ck 


= 


is that correct,sir? | ‘f 
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That is correct, yes sir, 


2 Q And that contract was for $20,000 a year for three 


3 years, isn't that correct? 

4 A $20,000 a year, right. 

3 a Now, sir, when Mr. Slepan moved to Auto Dynamics, did 
6 you ever do anything with that contract, sir? 

? A I don't recall, I don't know, 


8 Q Now, sir, at the time Mr. Slepan joined your organiza- 
9 tion was Auto Dynamics already organized, sir? 


Be BN i ria AES, 


A Probably not. 


a 


It was organized after Mr. Slepan got there; is that 


| 
| 
| 
| 
| 
| 


F ®) 


12 right? 
‘@ 13 | A I would think so, yes. 


14 | Q And who owned the stock oi Auto Dynamics, sir? cs 
dT PA. 

6 | A Well, I think we coverala” The stock -- the corporation 

16 | was formed by Mr. Kall and the stock was to be issued 


to Low and myself and within a week before he setasity 


) is | did it, I had him stop, because on advice of counsel 

G 

4 | - 

j ie it was not the way to do it. It was not proper so we 

20 | didn't do it. Now I think Mr. Slepan was already in 
ay my employ, I don't know at what point he went from the 


Bersani Realty payroll to Auto Dynamics. You know,. 
I can only tell what I remember, At some point, he 
must have gone from that entity to ene to Auto 

24 | | 


Dynamics. 
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Now, sir, could you answer the question? 
THE COURT: Excuse me. Did ‘Auto 
Dynamics in its beginning, was it sufficiently 
financed to pay a salary of $20,000 a year? 
THE WITNESS; At the very beginning? 
THE COURT: yes. 
THE WITNESS; TI don't believe so, no, 
No, 
BY MR, GROSSMAN; 
Q Well, sir, will you answer the question «# to who owne 
the stock of Auto Dynamics? | 
A Mr. Grossman I don't know. I turned it over, when I 
found out, I was not --- i : 
THE COURT: No, just answer the i 


id 


question, - Sa 
ee 


THE WITNESS: I can only answer it one 


way. é 
BY MR, GROSSMAN; | : a, 
i) Isn't it a fact that Auto Dynamics was owned one-half 
by wife and one-half by Mr, Low's wife? vi 
A It was never conswmated, 4; 
Q Are you saying the stock was not issued? in 


fd Mee 


A It was not issued to Mrs. Bersani or Mr. Low, Before| 
Sheldon could, under advice, I stopped him, 


THE COURT; Was that the initial x 
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l instructions, to issue it to Mrs. Bersani and 


to 


Mrs. Low? 


3 THE WITNESS: Yes, because I felt that 
4 this was the key to the Center, and I didn't. have 


6 turned out we didn't do so well operating it. 


| 
| 
| 
5 a tenant that I could trust to operate it. As it | 
| 
BY MR, GROSSMAN; | 


PR 5 ol 


8 Q Now sir, do you recall I took your deposition in this 
case on July 9, 19707 
10 A Yes sir. 


11 Q Now, sir, I am going to read from page 32 of that 


deposition, sir. 


THE COURT: Is that filed? 


— 
w 


Sco Heenan hn ET apc th ttle ne rhe ia Dhl alib hcn a each Bre 


4 | MR. GROSSMAN; I believe it was, your 


1 | Honor. 
16 | THE COURT; Yes it is. Page what? 
17 | MR. GROSSMAN: 32. And TI am going i. 
18 | read line 19, the question that I asked you at 
19 | that time. 
20 | Q "And who owned the stock at this time that 
21 | you decided to follow your attorney's advice 
22 | with regard to that organization? * 
23 | A Repeat the question. The point of time is 
24 what I don't know." 


Then the question was repeated and your 
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answer on the top of page 33; 


"A It was Broncey Bersani and Lana Low," 
And then the next Question: 
"A I see; dig they each own 50% of the stock? 
| A Yes, 
Q And now, sir, was their stock ownership 
at this time subject to any restrictions 
thet ou can recall? 
A No.” 
Now, sir, do you recall I asked you those Questions 


&nd that you gave those answers? 


Absolutely, 


Now, sir, were those answers correct at the tims you | 
gave them? . | 
It is no different than what I said here this morning. | 
I see. The stock was then issued to your wife and— 

Mr. Low's wife; is that correct? 

As far a3 Sheldon Kall went with it. You know, I am 
not looking over his Shoulder to see whether it wes 

or not. I don't know what the mechanids were. I don't 
remember. I never practised law, and thet is the only | 
thing and the idea was not to try to be my own lawyer. 


Mr. Kall handled it. What I told you this morning 


was with a week from the formation of this corporstion J 


We got out of it on the advice of counsel, 
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‘ £ ! MR, GROSSMAN: I am going to move to 
9 strike. 
3 THE WITNESS: You were trying to trick | 
4 me on the point of time, 
; 5 THE COURT; I think we will proceed 
6 much faster and the record will4much clearer | 
7 to the Court if you answer counsel's questions. | 
B.A If they are tricky, as you indicate, you have 
9 counsel and he will make known his objections 
10 and the Court will rule on them and we will move 


along. I am not interested in Ss .ything but the 
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12 answer and if you don't know the answer, say you 
sd . don't know. It is as simple as that, M. Bersani. 
14 MR, GRISSMAN; : 
15 7 Q Now, sir, do you know if the stock was ever transferred 
16 from your wife and Mrs. Low to ataeie ished 4 
Ww A - You will have to ask Mr. Kall, because I don't know? 
1s | what he cid, I did not follow it up. 4 
19 | - Q The answer is that you don't know if the stock was 
20 | ever transferred. : t 
2 | A I don't know how 4 was handled, I can't say, because | 
ot I didn't do it and I don't know, I don't know, 
23 ‘Q Now, sir, who owned the assets of Auto Dynamics? 


wno owned the assets? I don't know. The equipment, 
as I said before, was owned by Primex Equities. 
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All of the equipment was owned by Primex? 
Yes. Yes sir. 


Now, sir, do you recall any written agreement with 
Mr. Slepan concerning any stock? 


I don't know. 


concerning the transfer of the stock to them? 


This was left up to Mr, Kall and Mr. Carl Gul got into 


| 
Do you know of any written agreement with anyone else 
it. I didn't get into it. 


THE COURT: Well, did you ever issue 
any intructions to anyone after the initial 


| 
instructions to issue the stock to Mrs. Low and 
to Mrs, Bersani? | 

| 


THE WITNESS: I told Mr. Bob Nichol; 


who was like my chief assistant at that time, I ; | 
told Bob the problem and I told him to take care 
of it. 7 7 
THE COURT; But you never communicated 
with Mr. Kall directly? a 


THE WITNESS: I certainly did. I called 
Mr, Kall and I alerted him on the advice I got | 


“rom counsel, This was within a week from the t oF 
re formed the Corporation. | 
THE COURT: Then you had nothing furthey 


to do with it. You left it with one of your 
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THE WITNESS: I told Mr. Nichol about 


the problem, He brought in Mr. Carl Guy, and I 
never paid any attention to it, ne made a 
million on it one year. I just wanted no part 

of it. I am trying to put in an $8 million office 


building and a $22 million Westchester shonping 
center, What did I care about that thing? The 
reason I am not a lawyer, I got counsel. Thr 


are trying to slap me with something I had nething 
to do with, 


THE COURT: Whether you did or not will | 


be a matter of fact and law, 

THE WITNESS: This is all I am telling 
you, your Honor. This is ths --- - 

MR, KALL: Mr. Bersani, --- 

THE COURT: J am going to have to stop 
you making --~ 

MR, KALL: Mr. Bersani, listen to the 
Judge quietly. 

THE COURT; Mr. Bersani, I am going 
to have to ctrect you to answer questions and to 
stop making speeches, That is a direction. 


BY MR. GROSSMAN: 


Q2 Now isn't 1% a fact that the only time that the 
‘ 
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Corporation papers were turned over to Mr, Guy was 


when you were attempting to set up another Corporation 
in which you would be a substantial shareholder? 


I can't anawer that question. 


are talking about. 


I don't know what you: 


THE COURT: Just say that you can't 


answer, that you don’t understand. 
BY MR, GROSSMAN; 
G Do you ever recall approaching Mr. Guy with the idea 
of forming a new soit 3 St which would include Auto 
Dynamics and would also have yourself and a ur, Newcone 
as heads of that corporation, substantial shareholders? 


” No six. Mr. Newcomet-- well I em sorry, I can explain 


it but you won't let me. 
THE COURT: You will have an eppertanat 

Youx counsel will give you an epuiiiakes, 
THE WITNESS; This Newcomet rings 52 
But he was not involved in this, He was 


bell. 


a tenant. 
BY MR, GROSSMAN: 
Q All right, sir, when you hired Mr. Tamby -- by the t 


an 
> 


way, Mx. Tamby was hired did you say two or three “ 
years before Auto Dynanics? , 
A Mr. Tamby worked in my office and he was not neces-. 
sarily hired. I sent him over there, ie: 
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(Bersani - Cress) ho 


there? 


to 


A I think I told Mr. Slepan I was going to send him 


there because they needed some help in the accounting. 
Q You also hired Mr, Hildebrand; is that correct, sir? 
A I was instrumental in hiring him, 


Q You met with him and hired him and sent him over there; 
isn't that correct, sir? Did you tell him what salary 


he would be getting there, sir? 


10 A Well, these things weren't done just arbitrarily. I 


11 


1 Q Did you advise anyone that you were going to send him 
| am sure I talked with Ron Slepan about it, and I 


To 
wouldn't presume that=you set the salary without talk 
to Mr. Slepan. 3 


Q Didn't you in fact hire Mr. Hildebrand without talking | 
to Mr. Slepan? Isn't that correct? x 


| 
16 | A No. That is not correct. Youare saying it. I dtdn't | 
| 
| 
| 


17 Bay it. 
a Q What was Mr, Hildebrand hired for? 
19 A Again, it was my feeling and after talking with Mr. 
20 Slepan that they should have better cest controls, 
| 21 you see, they were not making a go at this Car Center, 
22 and Mr. Hildebrand was apparently -- he had the 
4 23 qualifications for that job. 
: 24 Q I see, Now you hired Mr, Hildebrand to make weekly 


q ‘oi reports to you; isn't that correct? 
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No. No. I don't believe that is correct. I was 


getting daily reports as much as possible, but I don't 
know that Hildebrand prepared them, 
You were getting daily reports from Mr. Tamby? 


Ron dropped them off, but who prepared them I don't 
know. I was getting reports on each of the units 


there, to see whether they were going up or down, 
I was away a good part of the time and when I came back 


I talked to Ron about them, but I don!t know who 


prepared them,whether it was Tamby or Mr. Hildebrand 
or who. It could have been any one of them. But I 


was getting daily sales reports. 


THE COURT: Daily sales reports of 


| 
what? | 
THE WITNESS: On each of the segments. | 
THE COURT: Each tenant? ers | 
THE WITNESS: Yes. 
THE COURT: Did your lease require | 
that? | 


THE WITNESS: No they didn't, your | 


~2nor. My recollection is het vere some per- 
centage deals, but they incorporated them pretty | 


| 
| 


much into all.of them. We never got one from the| 


body and fender people. 


THE COURT: How many tenants did you haye? 
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THE WITNESS: At one time, about 30. 
THE COURT: And they ell submitted 
daily reports of net sales? 


THE WITNESS: Somebody over there would 


do it, Mr. Slepan who was here could probably 
answer that. They did get me reports daily. 
Some people would come in with five or six things 


and they were going to have to go through this 


procedure and that was, as I say, a process of 


touch and go, but I got daily reports. 


BY MR. GROSSMAN: 


Q 


Your daily reports were primarily from Auto Dynamics 
and the tire company? 


I don't recall. They were sales reports, 

You also had a breakdown in each department, between 
MCC tire department and Auto Dynamics; isn't Shas : 
right? 
I don't know how it was made up at this time, 


Weren't MCC Tire Corporation and Auto — 
different than the other corporations where tenants, 
in the Car Center and that you had your employees 


running these two Corporations? 


MR. KALL; I object to that, your” 


Honor, 


THE COURT: He may answer, 
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l THE WITNESS: I did not -- can I answer 


2 the question? 

3 THE COURT: Yes. 

4 THE WITNESS: I didn't have my employees 
5 run the Corporation. I had one man there who 

6 worked for me in my office and I recommended, I 
7 sent out Mr, Hildebvand, but they were not my 

8 employees. I did not pay them, I don't even 

‘ know what they got at this moment, if I knew 

10 then, 

ll BY MR, GROSSMAN: 

12 Q Now, sir, you have admitted to at least two employees 
13 who worked for you, Mr, Slepan and Mr, witb working 
14 in Auto Dynamics; isn't that correct, sir? 

1s “Tam bs 


A Mr, Zhomas and Mr. Slepan worked for Auto Dynamics, 


16 yes sir. 
WW Q Now, sir, were they also in MCC Tire Corporation? 
* A Mr. Slepan was in charge of the whole place. I don't 
19 know. I can't answer that question. 
20 Q Didn't you also have a Mr. McPherson in the MCC Tire 
21 Corporation? 7 
22 A Yes he did, 
23 Q And you hired him for them? 
24 A No, I cidn't hire Mr. McPherson. 

Q Later when Mr. Slepan left Auto Dynamics, you put 
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] * 1 Mr, McPherson as head of Auto Dynamics; is that correct} 
i 2 a No sir, I don't know that that is right. | 
3 Q Why don't you? Don't you recall whether that is right?| 
4 A I just don't think that I did. | 
5 THE COURT: Did Mr.McPherson succeed 
6 Mr, Slepan, if you know. 
; 7 THE WITNESS: I don't know, your menens:1 
8 THE COURT: Did the Auto Dynamics pay | 
9 any rent? | 


THE WITNESS; I don't know, your Honor. 


(tebe RSC Nab is 
~ 
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| 
| ll | I imagine they did pay some rent, but I don't 
| know. I don't know, | 
| THE COURT: Who would they pay it to? 
THE WITNESS: Mr. Zolo would eotlect: ? 


it or Mr. Ackerley, who were in charge of that, 


I am not sure. They must have paid some rent.’ 


| 
| 
| 
7 | Mr. Zolo will be on the stand. He can answer 
| that. 


“-%-19.‘1 BY MR, GROSSMAN: ° 


: 20 Q Now, sir, when you advanced money to Auto Dynamics 5: 
ot did you just give them arbitrary amounts during this 
22 time or did you give them apunts for specific purposes} 
24 withholding to Mr. Connors. I made many ioans to 


95 them in varying amounts, but I would give them.a check| 
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23 A The only specific thing thatI can remember is the » 
| 
| 
| 
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and that would be it. The only thing that I can be 
specific 3 that withholding. 

I see. Now .sn't it a fact that you also advanced 
money to pay the payroll on a number of occasions? 
Yes, I probably did. I gave them money many times 


for different purposes, but I don't know what they 


were, 
You did know that you were paying the payroll? 
Yes, | 
THE COURT: Whose money did you give 
them? Primex? 
THE WITNESS: No, your Honor, I didn't 
make that mistake. J gave them my money. Bersa 


Realty, which was wholly owned by me, all my 


personal account. 7 


BY MR. GROSSMAN: 


Co} 


And they were mostly Bersant Reality Corporation checks 


that went over there? 
I would think so, yes, I think they were Bersani Realty] 
And how often was the payroll due, every two weeks? 


I don't recall Mr. Grossman. I don't remember, 
But they were sizable amounts? 


Yes. 


There were other creditors’ of the Corporation who 


were pressing creditors? 


7 : ‘ 
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This I don't know. Mr. Grossman, I don't know. 


| 


The only thing 7 know was that the thing that was about} e 
the shutting the place down, was the withholding. As | 
far as the other pressing bills, I don't know. Payroll 
and withholding, those were the two things that they | 


| 
sit | 
mostly bothered me about, which I assisted them to get | 
money, and I used my own money. | 
You don't recall other creditors, but you do remember 
that there were other pressing creditors? | 


Mr, Grossman, I don't know. I don't know that there 


were other pressing creditors. 

You never knew that? 

I didn't get into that. You are trying to have me 
say something that I didn't know. 

Didn't you have a list which was referred to as the 
hot sheet in which the real pressing creditors were 
listed on that? . | 
I don't recall any hot sheet. 

You don't recall that? ; 
No, 

Now, sir, when you advanced the money for the payrolls 
were you aware of the fact that the Corporation ‘als 
delinquent in paying withholding tarx*s? 

Mr. Grossman, I did because I had to pay eons of the 
withholding so I knew that they were not Paying right 
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there, yes. | 
Now, sir, did you represent to the persons who were | 
the officers of Auto Dynamics when you moved them over | 
to Auto Dynamics that there would be a substantial 


amount of financing that you would supply that 


Corporation? ; 
I didn't expect to have to finance them, no. 
You didn't expect to finance them? 
They went in there with the equipment and everything 
furnished to them, but I didn't expect to, no. 
Now, sir, you did discuss wages of people in Auto 

| 


Dynamics with the officers of Auto Dynamics.; isn't 
that correct? 


| 
I did in terms of maybe Mr, Hildebrand, but never with | 

| 
the mechanics or people that they hired, no.~- 


MR, GROSSMAN: Would you repeat the 


answer. 


(The Court Reporter repeated the 


answer as above recorded. ) 


BY MR, GROSSMAN: 


Q 


A 


Just Mr. Hildebrand? 


I never got into hiring or firing anybody over there | 
what they paid them. I would not get into that. [I 


didn't know then and I don't know now, 


Did you get into the hours in which the business would) 
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be opened? Did you discuss that with the officers? 


We had a plan where everybody opened and closed at a 
certain time so every department for tenants that was 
in the shopping center. 

Including Auto Dynamics? 


Yes. 


You also discussed prices that Auto Dynamics would 


charge? 


Except for the dynamometer service. There was always 
@ question many times whether to have a high nrice or 
low price, which would be better for the Car Center, 


but not the prices for repairs or anything like that. 
Because I didn't know anything about it. 
THE COURT: What services did this 


Auto Dynamics render other than the dynamoneter 
service? | 
THE WITNESS: Well, it hada complete 
Giegnostic thing, it was for wheels and things 


like that. 


3 
THE COURT: But it did render no ser- 


vice other than that? 
THE WITNESS: No, just the diagnostic 


thing. And from there you went to Jack's place 


to get your car fixed. They even did ausiness 
with like somebody buying a used car, they would 
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bring it there to see whether they were getting 
a good deal. 
BY MR. GROSSMAN: 
Q Did you indicate in ‘lrect examination thst Auto 
Dynamics was undsrcapitalized when it was started? 
A * don't know, As I pointed out, they walked into 
the business that was all equippdd and ready to go. 
There was no investment needed. . 
THE COURT: That wold have been the, 
same time when Mr, Low operated it? : 
THE WITNESS: It would have, a 
because the Corporation furnished it. 
THE COURT: The dynemometers? Teg 
THE WITNESS: Yes. And it was all done 


according to Hoyle. There was no secret about 4t. 


ae 
BY MR. GROSSMAN: E im 
Q Now, sir, you said you plead withholding taxes for | 


+ y 


two quarters for that Corporation? a 


A I didn't sey that Mr. Grossman. I didn't say two. 
quarters, T said several times, I don't know whether 


iM 


it was one quarter or two quarters. . uu 
Q Certainly not for the quarters that we are tnvolved 
here in suit? 


A Gee, I hope not. 4 in 
You paid for at least a quarter before that; is that 
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(Bersani - Cross) 


correct? 

Mr. Grossman, it cov’d have been woe querter, two 
qusrters or three quarters. I ‘5° don't know. 
How did you pay this, sir? 

Well sgsin, I think Mr. Connors probsbly could answer ; 
it better. I peid it. What the mechanics were, I | 
don't mow. If it was done properly I should 

have made a losn to Auto Dynamics and they paid it. 
How it was done ~echanicslly, I don't remember, 

Did Mr. Connors come to see you about it? 

Mr. Comors came to see about that and a lot of other | 
corporations. 

And you paid Mr. C.~rors the mamey; is that correct? 
Mr. Grossman, I don't know the mechanics. I did pay 
him, but how it was done or accomplished, I-dan't 
remember, I mey have given -- you see, Mr. Connors 
will know -- I may have given him my check. I may 
have given it tu Auto Dynamics and they -- I don't 
remember. The proper wey would be to give it to 

Auto Dynamics. I may have done it thst way, but I 
don't know, 

After Mr. Hildebrar’] was hired you did say he made 
reports to you; is that correct, sir? 


I didn't say that. I got reports, but I don't know thet 


Hildebrend brought them over, I think Mr, Slepan browkent 
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them over. 


Q But these were sales reports, end these were prepared 


by Mr, Hildebrand; is that so? 
A I don't know. They may have or may nothave. 


Q About how long did you receive these reports after 


Mr, Hildebrand was employed by Auto Dynamics? 


I don't know. 


Q Now, sir, did you relieve Mr. Hildebrand of his 


duties? 
Did I personally relieve him of his duties? 
Yes. 


I don't believe so, no. 


You don't believe so? 


No. 


You don't recall thet you met him and you suggested 
that he leave Auto Dynamics? 

A Anything like that would be cleared with Mr. Slepan. 
He was in charge of the place. These were mechanics 
and these were things that were done by them. It was 
not my decision. 


Q Wasn't Mr. Hildebrand asked to leave after Mr. Slepan 


was off the payroll of Auto Dynamics? 
I don't know. 


You don't know? 


It could be, but I don't know Mr. Grossman. 
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Wal, sir, do you recall that Mr. Slepan left in about 
April of 1964 and that Mr. Hildebrand left in about 
May or June of 19642 


I don't recall. It sounds right. It could be. But I 
don't know -- that is -- 


MR, GROSSMAN: Your Honor, I would like 


a few moments to review my notes. 


THE COURT: All right. 


BY MR. GROSSMAN: 


Q 


Now, sir, do you recat. that in addition to discussing | 
operations with Mr. Slepan you also discussed finances 
with Mr. Tambs; do yo recall? 

I don't know what you mean by finances, Mr, Grossman, 
Well, do you recall that you discussed withholding 


taxes with Mr. Tambs? 


I don't recall any specific conversations, no. 
Well, I am going to read from page 52 of that depositioy 


sir, the question on line 1: 


* 


Q@ “Now who in Auto Dynamics did you discuss - 


the delinquent withholding taxes with? 
A I think it was vsually Aub Tambs that would 


come telling me what his problems were." 
Do you recall giving that aiuswer, sir, to that 
question, in that deposition? 
This ig an accurate answer. 
U.S. COURT REPORTERS 
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t is an accurate answer? 


Yes. 


Now, I am going to read from page 89 of this 


deposition and the question on line 13 is: 


q "Is it not true that insofar as your advice 


was sought with regard to financial matters 


and payments and loans, that those discus- 


sions were with Aubrey Tambs? 


A Financial matters I talked to Aubrey, yes." 


Q Is that correct? 


That is correct, but it is not specific. You asked 


me about a specific conversation which I don't recall. 


But that answer is correct, yes. 


Now, sir, you mentioned in answer to your counsel's 


question that you never advised against paying with- 
holding taxes; is that correct, sir? 


No sir, I did not advise not to pay withholding taxzs. | 


Q Did you advise in favor of withholding taxes or did 


you just offer no advice? 


I didn't advise either way. I didn't advise either wa 


Now, sir, do you recali in December of 1963 the 


offices of Auto Dynamics secured a bank loan in the 


amount of $20,000; do you recall that? 


x don't have 


I remember something about a bank loan. 


any personal knowledge of it. I had no part in it, 
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Mr. Grossman. 


2 Q You had no part in securing the loan? 

3 A That's right. 

. Q But you did have a part in receiving some of the 

3 proceeds of that loan; isn't that so? 

6 A They may have repaid me some money, but I don't --~ 

? Q A substantial part of the $20,000; isn't that ENTE, 
, | A Mr, Grossman, you kmow I don't remember exactly. 

if | Q Do you recall what the loan was secured for? The 

wl purpose? 

“8 | A I don't know. 


Did you discuss that loan with somebody in Auto 
Dynamics? Did you discuss it with Mr. Tambs? 


14 | A I don't remember discussing it with anyone. 

is | Q Wasn't Mr. Tambs the one who advanced you the portion 
16 | of those proceeds? 

17 | A He returned part of the money I advanced. Is that 


1s | what you are saying? 


Q Out of the proceeds of that loan. That was Mr. Tambs’; 


20 | 1s that correct? 

21 | A I would presume so. 

22 | Q Now, sir, do you have ea better recollection of when 

93 | you left Auto Dynamics than when you responded to your] 


oe a | counsel's questions, sir. Do you know the time that 
you left, that is Primex Equities? 
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A Primex Equities, it was in the fall. 
Q It was in the fall of '64; isn't that so? 
A I don't know for sure. 
Q It was certainly after the withholding quarters that 
involved here; isn't that correct, sir? 
A It was the fall of '64 when I left, so that is your 
enswer,. 
MR. GROSSMAN: Okay, I have no further 
questions at this time. I may want to call i 
Mr. Bersant as an adverse witness in the ; 
Government's case, 4 
THE COURT! Any re-direct? e 
. REDIRECT ‘EXAMINATION “ 
BY MR. KALL: : ee 
Q Mr, Bersani, was your demise from authority in the 
Primex Equities in the fall of '63 o> ‘64? ee 
A Mr, Kall, I don't know, You know those dates. ‘Lead 
me, I don't know for sure; ; Sag 
Q But it could have been '63 or '64; is that correct? 
A ‘Tt could be either one. I don't kmow. I should know 
probably, but I don't. | - 
What was the cost of the dynamometer ? . 
Oh somewhere in the neighborhood of ten or eleven | 
thousand dollars. 
Q Was this paid foi by --- 
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(Bersant 


- Redirect) 


(Interrupting) Primex Equities, yss. 


THE COURT: But you and Mr. Low 


personally were going to control the company, 
initially? 


THE WITNESS: Initially, and then we 


found out we couldn't, yes. 


BY WR. KALL; | 
@ When you were discussing financial matters in answer 


to the question on page 89, when you said you had 


discussions with Aubrey Tambs, did you have dtecus- 


sions with anyone else besides Aubrey Tambs? 


wes 4 ex . 


On what? 


Did you discuss financial matters of the Corporation 


with other than Aubrey Tambs? Did you ciaense any 
with Mr. Slepan? 


I discussed the overall operation on everything with 


Mr, Slepan. I don't recall specific discussions on 
finances, 


Mr. Grossman referred to a $20,000 loan that Auto 


Dynamics allegedly received. Do you know for sure | a 
whether that money was received? % 


A I don't know, I don't know, no. I think they got it, 
but I am not sure. | «" 


THE COURT: You know that was from some 


moh ies 
source, you were repaid some meneys, 


ba 
‘ 
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THE WITNESS: That is correct, your 
Honor, but I don't --« 
BY MR. KALL: 
Q Do you recall when you were repaid? 
No, I don't know the datu. 
Do you recell for what you were repaid? 


I am not sure, Mr. Kall,;.; 


a > a > 


Wasn't it a fact, Mr, Bersani, that the success or 
failure of the Car Center may have been directly 
affected by the success or failure of the dynamometer 
operation? th 
A Well, we all felt that it was the key. a ' 
MR, GROSSMAN: Objection, your Honor. 


That is a leading question. 


‘THE COURT: 


I will let him answer. i 


You may answer, s , he eae gi, ee 3 


THE WITNESS: I felt it was a key to. 
the etive operation, I am not so surentihe it 
was, but we felt it was, 
BY MR, KALL: 


Q Now lets-assume that the dynamometer ~- I SWS, “3 


my car in'and the dynamometer said I needed a new |: 
muffler, Did you’ have a tenant that installed mfflerq? 
Yes we did. 


Now who would I pay? Would I pay the muffler tenant 


U.s. COURT REPORTERS 
FEDERAL ha a 
ALBANY, 


, (Bersani - Redirect) 58 i: 


or pay the central bookkeeping system? 


li 
A Originally we had a central bling system. That 


didn't work. And then I think what they did was have | 
| 


him pay it to the fellow who installed it. In other 


words, if you had a muffler and maybe some body work, | 


1 


6 | you would pay the muffler people and pay the body propl4 ° 
: Be 7 | But originally we wanted to collect the bills and have | 
ek ag ae central billing, and then collect and disburse, | | 


9 | Q Disburse to the Soneevtts is that correct? 
10 | A Yes. But at was too Ps CSTE ari 


11 f Q By necessity all of the billings for the entire Center | 
12 would be at one point, wouldn't you heve access to iz 


those sales records of ‘all those tenants at that tine? 

‘14 1 A - Yes. Sure. | VG 2 
15 Q Was there also a tenant in the shopping center called 
16 Midtown Car Center Credit Corporation? 


a a Ni a has NS 


i7 | A Yes there was. 


18 | Q What was the purpose of that tenant? 


; em Wee au MR. GROSSMAN: Your Honor, I am going 

| 20 | to object. I think this goes far beyond cross 

21 | examination. 

22 THE COURT: I think it does, but I will 
23 let hin answer. 
o | <A ‘That was another segment of the Center, and I don't 


know exactly what they did do, whether they provided 
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| Bersani — Redir : 


credit for those various things or not, I don't know. | 
Q But you had no control of that? 


A No. 


MR. KALL; I have no further questions 
at this time. 
MR. GROSSMAN: No further questions. 
THE WITNESS: May I step down? 4 | 
THE COURT: Yes, you may step PaaS, : | 
(Witness excused.) oe 
THE COURT: I think this 1s a good ; 
time probably to recess. You gentlemen feel that | 


you can conclude the proof today? I am not 

pressuring you. But we will recess until 1:30. 
MR. Kell: All right. 
MR. GROSSMAN; 1:30. Okay. wad 


MR. KALL: ‘Thank you, your Honor. 


THE CLERK: 
until 1:30. 


Court stands in recess 


(Whereupon at 12:04 p.m. o'clock a 
Zunch and recess was taken to 1:30 p.m. o'clock. ) 
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AFTERNOON SESSION 


APPEARANCES: 
SHELDON G, KALL, ESQ., 
Attorney and Counsellor at Law, 
3522 James Street, 
Syracuse, New York 13206, 
Appearing in behalf of the Plaintiff; 
~and- 
HONORABLE JAMES M, SULLIVAN, JR., 
United States Attorney for the 
Northern District of New York, 
Federal Building, 
Syracuse, New York, 
By: HERBERT GROSSMAN, ESQ., Trial Attorney, 
Tax Division, Department of Justice, . 
Washington, D. C. | 3 
THE COURT; All right. 


MR. KAIL: I call to the stand Mr, 
Anthony Zollo. 

ANTHONY J, ZOLLO, called as a witness 
in behalf of the Plaintiff, being first duly 
sworn, Was examined and testified as follows. 

DIRECT EXAMINATION 

BY MR. KALL: 
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Would you state your full name and address, 


Anthony Joseph Zollo, 410 Gaynor Avenue, Syracuse. 
And your present occupation is? 


of 
Proprietor-manager for Investors Funding, New York, 


Did there come a time when you became associated 
with Mr, Bersani? 

Yes. 

In what year and in what capacity? 

I believe it was April of '62 I think. It could have 
been '61, but I am not sure. But April of '64 1 
became associated with Anthony Bersani. 

In what capacity? 

His leasing and helping with the property management, 
Were you on the payroll of any specific entity? 

I believe it was the Bersani Realty and Construction 
payroll. 

Were youeer on the payroll of Primex Equities Corp~ 
oration? 


I think later it was, yes. 


Were you in charge of securing tenants for any 
particular properties? ; 
Yes. Well, not any particular, all the properties. 


I should not say all the properties, the properties’ 


including Syracuse and the immediate surrounding area, | 


yes. 
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Did your duties include anything to do with the Car 


Center? 
Yes. 


And what were your duties there? 


To help with the management of the property and also 
the leasing of the property. 


MR. GROSSMAN: I am sorry I didn't hear. 
THE COURT: Will you keep your voice 
up. The accoustics here are very poor in this 


courtroom, 
THE WITNESS: Okay. 
(The Court Reporter repeated the 


answer as above recorded.) 


BY MR, KALL: 


Q 


Did there come a time when you leased or entered 
a lease with Auto Dynamics as tenant and Primex 
Equities as landlord? 


Yes. 


Do you recall the date of that lease? 


No. 


+ 


Do you recall who signed the lease on behalf of Auto 
Dynamics? 
To my best recollection? 


To your best recollection. 


I don't have a copy, but to my best recollection it 
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(Zollo - Direct) 


was Mr. Slepan, 
Ronald Slepan? 
Yes, to the best of my recollection. 


Do you recall who signed it on behalf of Pr: ex 


Equities Corporation? 
Mr, Bersani. 
Do you recall any terms and conditions of the lease‘ 


No, Just in general. We had some things, but they 


would De general leases. 


Do you recall whether they were on a percentage 


lease? 


I don't remember, 


Was it customary in the Car Center and other shopping 


cénters to have percentage leases? 


i 


Yes, Excuse me, There were other leases, if I may 


put it this way, there were other leases that I remem- 


ber were on a percentage basis. Now whether-Shbss | 


particular leaseg was or was not, I can't remember. 


Were these leases that you are referring to leases : 


of the tenants in the Car Center? 


Yes, 

Who was the overall manager of the Car Center? 
Mr. Slepan, $ 
When I say the Car Center, I refer not just to Auto 


Dynamics but to the entire Center. 


- 
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He was overseeing the whole Center, yes. 
What did Auto Dynamics do? 
In respect to what? 

MR, GROSSMAN: I am sorry but I can't 
hear. Will you repeat the question and the 
answer. 

(The Court Reporter repeated the 
question and the answer as above recorded.) 

What were its functions? 
Well, the functions I believe of Auto Dynamics was 


mainly all basically the dynamometer operation, which 


would give a diagnostic report on an individual car 


and they were the operators, I believe, of this 


14 | particular machine. 

Is | MR. GROSSMAN: Would you repeat the 
16 | answer, | 

17 | (The Court Reporter repeated the 


answer ab: above recorded.) 


i9 | Q Do you have any knowledge of who the officers were 
at Auto Dynamics? 


The only officer that I would say that I really knew 
of, I would believe, would be the person that signed 


the lease. 
And who was that? 


I think it was Mr. Slepan. 


U.s. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


@ 


uw 


nN 


24 


23 | 


> & 


© 


> 


on Yr ®& 


Do you have any 'mowledge as to who were the 


shareholders of the Corporation? 
No. 
Do you recail who the bookkeeper was? 


I dor.’ know how to answer that. I know he was over 


there doing some work, but what his title was --- 
Who are you referring tc? 


I referred to Mr. Tarbs doing some of.the book work 
and later I believe Mr, Hildebrand. 


To your knowledge did the Primex Equities Corporation 


ever receive any rent from Auto Dynamics? 

To my recollection, no. Well, the only thing I can. 
remember is that I was told specifically to go over. 
there and collect the rents from them like any other 
tenant. 

By whom were you told? 

By Mr, Bersani, | 

Anyone else besides Mr. Bersani? 


You mean who told me? 
Yes, 
No. 


To your knowledge did Mr, Bersani advance any funds. 


to Auto Dynamics? 
I heard that he did, yes. 


Do you know of your own knowledge? 
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& 1 A I was not in the presence of him giving it, no. 
2 Q Did Mr, Bersani assist financially, to your knowledge, 
3 any tenants in any of his holdings? 
4 A Yes, 
5 Q Is this customary? 
6 A As a developer it is customary, yes. 
‘ 7 MR, GROSSMAN: Objection, your Honor. 
? I don't believe that this man is an expert on 
: 9 developers. 
10 THE COURT; I will let it stand for - 
: n | what it is worth. 
@ 12 | BY MR. KALL: ; 
' 13 | Q Did Mr. Bersani travel alot in the years '62 and '63? 
14 | A Yes, I would say so, very much. 
: 15 | Q Would you have knowledge, would you know when he was 
| 16 | travelling? 7 
17 | A Yes, because primarily I was involved in getting the 
18 | tickets for him every time he would go and also take 
19 | him to the airport. Not all the time, but -~st of the 
‘ 21 Q And do you have any knowledge as to what portion of 
. 22 | his time was spent away from Syracuse? n 
23 | A I would say in my own épinion he was there at le- st 
24 | two and a half out.of five days a week. E 
os | Q In other words, he was travelling 50% of the time? - 
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& A At least. 


i) 
& 


At least. And when he came to town, did he discuss 


Yes, we discussed everything. As a matter of fact, 


anything in gxixsontast ce time? 
’ A 
5 being that I was directly involved with the tenants, 
6 with the collections, with the complaints and so on. 
7 Yes, we did discuss a lot of things. 
8 Q To your knowledge, did Mr. Bersani at any time have 
9 any control over the funds of Auto Dynamics? 
10 A To my knowledge? 
ll Q Yes. 
12 A No. 
13 MR. KALL: No further questions. 
14} THE COURT: You didn't spend any time 


with Auto Dynamics? 3 
THE WITNESS: Me personally? 
THE COURT: Yes. 


THE WITNESS: No, No sir. Not that I 


remember, 


THE COURT: Or in the management or 
operation of the company? 
THE WITNESS: .No. 
CROSS EXAMINATION 


BY MR, GROSSMAN: 


Q Sir, did you say that Auto Dynamics only operated. 
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(Zollo - Cross) 


@& the dynamometer and the diagnostic instrument. That 
was its primary function? 
I believe. That is what I believe, yes. 
It didn't run the entire Car Center? 


Auto Dynamics per se? 


Yes, 
No - 


I see, Would you say that Mr. Slepan ran the entire 


Car Center? 
That is what he was hired for, 
Didn't you tnink it strange that he was getting a 


: salary from Auto Dynamics while he was running the Car | 
@ Center? 


I have no knowledge as to his salary and Mr. Slepan 


did not report to me. He was the manager. 
| THE COURT: ‘Slepan reported to ‘whom, 


if Bi 
THE WITNESS! At the time? 
THE COURT: Yes. 
THE WITNESS: When we were in the : 
development T>saw. Mr, Slepan report solely to" 
Mr. Bersani. e eae 
BY MR. GROSSMAN: 2 
Q I see, When he was operating the entire Car Center, 
he reported to Mr. Bersani? 


% 
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A Who was this? 


ZOllo =- Cross 


Q Mr. Slepan,. 


A Would you repeat that? 


MR. GROSSMAN: Would you read the 


question, 

(The Court Reporter repeated the 
question as above recorded.) 

THE WITNESS: Yes. 


BY MR. GROSSMAN: 


Q Now, sir, did you say that in your experience it was 
customary for landlords to advance money to tenants? 
A Yes. 
Does that happen frequently in the Syracuse area? 


Yes. May I add this in. 
THE COURT: It works both ways. 


THE WITNESS: Yes 1t would. You give 


the money and pay the rent and so here is part 
of the development. But they do it in a number 


of ways, yes. 


BY MR, GROSSMAN: 

Q Now, sir, you just indicated to me that you didn't 
know very much or you don't know very much about the 
funds of Auto Dynamics; is that so? 

A Right. 

Q So when you say that to your knowledge Mr. Bersani 


» 
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BY MR, KALL: 


Q 


(Zollo - Cross 


| 
‘ 
didn't have control over the funds of Auto Dynamics, 
to your knowledge, he may have but you are saying that 
you don't know anything to the contrary? 
Right. I don't know. 
MR. GROSSMAN; I have no other questions 
MR, KALL: One other question. 


REDIRECT EXAMINATION 


Mr. Zollo, after the Car Center was built and it was 
in operation and Auto Dynamics was functioning, did 
Mr. Slepan just still report to Mr. Bersani? 
I don't how to answer that. When you say report, they 
had conversations, yes, but I was not in on them, so 
I don't know if it was a report or conversation or 
just a general discussion as the manager of the project 
THE COURT; You didn't know what their 
relationship was at the time? 
THE WITNESS: I think he said report, 
THE COURT: Yes he did. 
THE WITNESS: I don't know. 
MR. KALL: No further questions. 
THE COURT: Let me ask you Mr. Zollo, 
at one time youmy that -- no, I will withdraw | 
that. During the time that you worked on this | 


project or projects, was you work always the same , 
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were 


leasing, collecting rents and that sort of duty? 


THe WITNESS: Yes sir. Basically, all 
the same responsibilities. 
THE COURT: And when did you go to work 


first, if you can tell us. 
THE WITNESS; I believe it was --- 
THE COURT: Was it April '617 


THE WITNESS: I think it was '61, but I 
am not sure. It might be '62. I really don't kno > 


I know my daughter was born in March and I believe 
I joined Mr. Bersani the first of April. 


THE COURT; And how long didyou work 
for Mr. Bersani? 


THE WITNESS: I believe I left © 


October '64, . 


7m COURE: And during that savhiie you | 
shifted frompayroll to another? 


THE WITNESS: No. Not really. It went 


from -- if I am accurate here -- it was Bersant 


Realty and Construction for a great deal of the 
time, I believe, then when we worked on the 


Primex buiiding, I believe that is when I went | 


on the Primex payroll. | 
THE COURT:: Were those offices tcgether| 


Bersani and Primex? 
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THE WITNESS: Yes. 

THE COURT: Same staff? 

THE WITN=ZSS: Well, the only difference 
was that Mr. Low, of course, was down in 
Binghamton. 


THE COURT: He was the principal? 
THE WITNESS: Yes.. And then there were 


other people involved in New York. 
THE COURT: That is people financing? 
THE WITNESS: Yes. 


THE COURT: But the actual operation is 


centered out of this office in Syracuse? 


THE WITNESS: Correct. Midtown Plaza, 


THE COURT: Where was the office? 

THE WITNESS: Midtown Plaza, 

THE COURT: And the bookkeepers for all 
the books were there? 

THE WITNESS: Yes. 

THE COURT: | And were they the same 


bookkeepers and accountants that worked on the 


books, if you know, for instance for Bersani's 


Realty and Primex? 


Well, I don't know. There} 
were a number of accountants. I don't know 


whether -- Sheldon did some work, Elmer Shay did | 


ao 
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some work, Dick Brooks did some work. 


THE COURT: You don't know by whom they 


were paid? 
THE WITNESS: No. 


THE COURT: Except Mr. Bersani was there 


and was a principal or guiding manager of the 
entire operation. 
THE WITNESS: Yes. 


MR. KALL: No further questions. 


BY MR. GROSSMAN: 


Q 
A 
Q 
A 


Q 
A 


>» © FP &O 


Did you say left in October 1964? 
I believe. I think that is the year. | 


Where did you go after that? 


To Longley Jones Associates. | 
| 
1 


And what were the circumstances of your leaving, sir? 
At this time, Tony was having some financial problems. | 
Sherwood Fine, who was 4 principal of Longley Jones, | 
he needed a property manager, he knew us well, and 
actually asked Tony if I was available. 

This is Tony Bersani that you are referring to? 


Yes. 


And Mr. Bersani didn't have any objectito your Leaving? 


Because of financial problems he asked if I wanted | 


to go with Longley Jones because of the situation, and 


I said "if you want me to go.” 
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Did he replace you with anyone? 


No, 


And this was 0 + ver 1964? 


I believe. 
MR. GROSSMAN; TI have no further 
questions, 
MR. KALL: No further questions. 
THE COURT: Do you know whether or not 


there were any companies other than Bersani 


Realty and Primex that were in this office, this 
central office? 


THE WITNESS: There were other 


Corporations, 


THE COURT: That is connected in one 


some way or another with Mr. Rersani? 


THE WITNESS: I believe there were 


other corporations that he was --- 


THE COURT: Interested in? 


THE WITNESS: Yes, There was Empire 


Realty I believe. 
THE COURT: What was that? 


THE WITNESS: It was another shopping 


center. 


THE COURT: Through Mr. Bersani? 


THE WITNESS: Yes. 
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shopping 


I would like, with the permission of Mr. Grossman, 


to testify myself, 


your Honor, And I don't ask that he disqualify 


himself. 


THD WITNSSS: It was one of the 
centers. I don't know which one it is. 
THE COURT: All right. 

MR, GROSSMAN: Nothing further, 
(Witness excused.) 


| 

| 
‘if COURT: And where was that, do you 
Ma. KALL: At this time, your Honor; 


MR. GROSSMAN; I have no objection, 


That is up to your Honor. 


THE COURT: Well, it is an unusual | 


situation, but there is no jury here. I am going | 


to permit him, I think it would have been better | 


perhaps, knowing that you were going to be a 


witness, if you had someone else try the case, 


But withaut a jury, I think I can separate your | 


credibility as a witness and I won't be impressed 


by the fact that you are the counsel. 


4n behalf of the Plaintiff, being first duly 


sworn, testified as follows. 


MR, KALL: Thank you, your Honor, 
SHELDON G, KALL, called as a witness 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALB NY, N.Y. 


THE COURT: Do you want to proceed so 


that counsel can meke objections, if necessary, 


in s question end answer form? 


MR. KALL: 


I believe I would rather 


state what I have to say in narrative form, 


THE COURT: Is there any objection? 


MR. GROSSMAN: 


There is no objection 


other than the mere fact I will of course raise 
a proper objection. 


THE COURT: 


All right, proceed. 
DIRECT EXAMINATION 


THE WITNESS: 


I am an attorney at law 


now. I am also a certified public accountant 


licensed to practice in the State of New York, 
°n or about the first pe». of December 


1962, I was engaged by Mr. Bersani to form a 
corporation known as Auto Dynamics Corporation. 


At that time, my offices were on the first floor 


of the Midtown Plaze and Mr. Bersani's offices 


' were on the second floor. 

21 Mr. Bersanit was my landlord and 

4 22 previous to my opening an office, I worked as 
} 23 en employee for the eccounting firm which did 


some of the accounting for some of Mr. Bersani's 


entities. Therefore, I had a knowledge of the 


@ 24 
25 
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Bersani and relsted activities. 

Mr. Beursani informed me that the 
shareholders for Auto Dynsmics were to be Bronc 
Bersani, his wife, and Lans Low, Mr. Low's wife. 
They were each to own 50% of the corporation. 
make it e practise whenever I form 4 corporation 
to also prepare a restrictive stock agreement 
whereby if any stockholder wishes to sell his 
stock, he must first offer it te the other shs 
holder. I dictated the restrictive endorsement 
on the stock certificste itself. The restrictive 
stock sgm ment was never signed by Mrs. Bersan 
or Mrs. Low, to the best of my recollection. 

Shortly after the corpuration was formed 
and we completed the corporetion kit, Mr. Bersari 
called me by phone and said to me not to go any} 
further with Auto Dynamics as his attorneys in : 


New York t .. vim not to get involved. I asked | 


what I should do with the papers and he advised | 


me that someone else was taking over, that I 
would be contacted shortly as to what to do with 
the papers that I had. 

To the best of my recolisction, approx- | 
imately the middle of Janusry 1963 or the first | 


part of February 19635, Mr. Carl Guy, attorney 
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at law, appeared in my office and said to me 
"Sheldon, I am taking over the work you started 


in Auto Dynamics. Please turn over your papers 


to me." 


kit and I heard no more about Auto Dynamics at 
that time. 


of incorporation? 


application? 


the name of two of my secretaries. 


incorporators? 


Corporation went to your knowledge. 
THE WITNESS: To my knowledge yes, as 
far as my knowledge. 


I turned over my files in the ap 


THE COURT; Did you get a certificate 


THE WITNESS: Yes I did, 


THE COURT: Who signed and filed the 


THE WITNESS: I did. 
THE COURT; In your name? 


THE WITNESS; No, I filed)I believe in 
THE COURT: That is, you had dumy 


THE WITNESS: I had dummy incorporators 
that is correct. 


THE wu -RT: And that is as far as the 


THE COURT: And you filed a certificate 


ln my nome dnd 
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of incorporation yourself with the two secretaries 
as dummies. 

THE WITNESS: That is correct. 

THE COURT: When further instructions, 
when the stock was to be issued, 50% to Mr. 
Bersani's wife and 50% to Mr. Low's wife, what 
about the money that was to be paid in? 


THE WITiESS: I have no knowledge of 


the money. I was engaged just to form the 


THE COURT: Just to get a certificate? 


Corporation, 
THE WITNESS: Just to get a sist, ag 


It was 200 shares of no par stock. 


BY MR. GROSSMAN: 


Q Now «<= 


- 


THE WITNESS: I am not done with my 
testimony, | 


THE COURT: You didn't make any of 
these decisions yourself, or discuss them? ba 


Who gave you the name for the Corporation? 3 


‘ 


THE WITNESS: The name, I couldn't say| 
for sure, but I believe it was Mr. Bersani. 
THE COURT; And what about the bylaws? | 


Was there any discussion of bylaws? 
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THE WITNESS: No, it never got passed -- 
to that stage. 
THE COURT: No discussions of the 
provisions of the certificate of incorporation? 


THE WIiTNSSS: No. I used the stock 
fomns that a corporation could engage in fer: ding 
lawful activity in the State of New York, and the 


bylaws were never signed or completed. 
THE COURT: From what I understand 
nothing was ever executed except the certificate. 
THE WITIESS: That is to the best of 
my recollection. 
THE COURT: That is the application, 
THE WITNESS: That is to the best of 
my recollection, your Honor. 


THE COURT: That is to you and the two 


secretaries? 

THE WITNESS: That is correct. 

THE COURT: You rst Reta & meeting? 
You must have had the minutes of the meeting? 

THE WITNESS: The minutes were ths 
regular printed minutes that you buy. 

THE COURT: Who was put in your place? | 

THE WITNESS: No ete. 

THE COURT: Don't the stock forms come 
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& I at least at the tine I practiced, don't they 
2 have blanks to fill 4n the names of the dumates 
3 and put the true principals in? 
' THE WITNESS; That's right. 
5 THE CCURT: But you left the principaia' 


6 names blank. 


7 THE WITNSSS: Yea I did. 


3 THE COURT: All right. 
9 THE WITNESS; Now in October of 1963, I 
10 wes engaged by Bruno Low and Mr. Bersani and an 


1 | Attorney in New York City, and unfortunately I 


12 do not recall his name. He was the house counsel | 


for Primex Equities Corporation, to make an audit | 


14 | of the Corporation for the fiscal year ended 
| September 30, 1963. 
| THE COURT: Which Corporation? 


17 THE WITNESS: Primex Equities Corporatiqn, 
18 In making this audit, by necessity I was involved 


19 in the examination of records of many of the 
20 other related entities in which Primex was 


ascociated. I travalled to New York because 


22 Primex had an office in New York. I travelled 
93 COI to Binghamton becnuse some of the entitier were 
& headquartered in Binghamton and also worked with 


the Syracuse cffice. 
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On the basia of my audit, which I 


sometime around the first part of 1964, the exact 
date I don'* recall, and on the dbaaisa of my report! 
I was summoned to a meeting in New York City, a 
Board of Directors meeting, and at that meeting 


the Directors who were there questioned the 


financial operations of the Corporation, the 


submitted to the Board of Directors of Primex 
| 

| Primex Equities Corporation, the financtal 
1 


stability of the Corporation and it waa at that 


11 | meeting or shortly thereafter that Mr, Beraant 


i | was advised and I waa advised that Mr. Beraant 
: ae 13 | was no longer in control over Primex, 
4 | Now at that time Mr. Beraani and Mr, 
15 Low had interests in entities, corporations, 
16 | partnerships, public and private throughout , and y 
i? | i throughout the country. I know from 


my own knowledge that Mr. Beraanit travelled a 
great deal. I knew from my own knowledge that he 


20 | had received a mortgage commitment to conatruct 


2} the Frimex office building, and I know that the 


mortgagee waa the Sixty Truat Company who also 
had a mortgage on the Car Center. 
I know that Mr. Bersani did help out the} 


tenants in,some of hie various tenants, helped the 
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BY MR. GROSSMAN: 


Q 


(Kall - Direct) 


out financially because I saw that while I was 
axartining his records both for this audit and 


as an employee of the -- my previous employer. 


Mr. Bersani had attorneys in New York 
and in Syracuse and he had attorneys in Binghamton 
and he had various accountants who would audit 


and run reports on his various entities. 


THE COURT: He was involved in mumerous 
activities? 

THE WITNESS: Yes, mumerous activities. 
That is my testimony, your Honor. 


THE COURT: Cress examine. 
CROSS EXAMINATION 


Now, sir, you know that your audit was begun at the 
end of 1964 rather than '63, and that Mr. Bersani 
left at the beginning of 1965 and not 19643 is that 
correct? 
That 4s not so. My audit was for the fiscal year 
ending September 30, 93, to the best of my vieoti, 
lection. 
THE COURT: Do you have a copy of thati 
THE WITNESS: All my audit and work | 
papers were subpoensed by the Security and 
Exchange Commission in the year 1965 when they 


H 
| 
| 
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were --- when Mr, Bersani was being investigeted 


there, and I had not received my papers back. 


3 THE COURT: You have no office copies 
or retained none? 

5 THE WITNESS; Every record i had, even 
office copies, were just picked up and kept. I 
know that it was for the fiscal year September 


30, 1963, because I never was paid and I filed 


oe ~~ oO a 
J 


9 a claim with Primex as a creditor. 


MR, GROSSMAN: Well, your Honor, I 


would like to read into the record at this point, 


| 
12 | and I want to use it for impeachment purposes -- 


I will not offer it until we put our case on, but 


I will read requests for admissions that were 


| 
| 
5 | answered by Mr. Kall himself, and I wanted to use | 
| 
| that for impeachnent purposes. 

| 


THE COURT: There js no question you 


18 | ean do that. 

19 | MR. GROSSMAN; The United States, the 
20 | Government sent out these reques’'s for admissions 
21 : and in the deposition of tha plaintiff, Anthony © 


22 | R. Bersani, taken on July 9, 1970, Mr. Bergani 
stated on page 35 that it finally went down the 


24 | drain in February ‘64. The actual month which 
| he referred to here was February '65. That is 
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the first request. 
The second reaovest was in the deposition 
Mr. Bersani stated on page 86: 
"Well, in the fall, in the later part of 1963 I 


was finished, because I was out of Primex, I was 


finished," 

The .ctual period to which Mr. Bersant 
referred was the latter part of 1964. : 
The third request was} 


"Diaintiff Anthony R. Bersani was relieved of 


his duties as President of Primex in November 
1964 r " : 
Okay. The Plaintiff answered the reques 


for admissions as follows: 


"The Plaintiff by his attorney, Sheldon G, Kall, 


replies to the defendant's request for admissions 
(1) admits the items 1, 2 and 3 in the defendant's 


requests for admissions, Signed, Sheldon G. Kall, 
Attorney." : 
BY MR, GROSSMAN 
You did sign that? 
That is my signature, yes, but I mst say your Honor 


that Mr, Bersani, when he stated it went down the 
drain, that is when he was referring to the year --~ 


THE COURT: Why didn't he sign these 
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] requests for admissions? 


2 THE WITNESS: I don't know. I don't 

3 know. But there is no question in my mind the 

4 audit was for the fiscal year December 30, 1963. 

5 THE COURT: Was it made immediately 

6 . following --- would you be in a position in 

7 October 1963 to have made an audit ? 

8 THE WITNESS: No, my audit was completed 

9 I believe in February of '64, 
10 THE COURT: Did you engage in it | 
i | immediately at the close of the fiscal year? | 
; 2 | TFE WITNESS: Yes. | 
| & 3 | THE COURT: When did the Primex director} 
| i | pass a resolution to go into bankruptcy? i 


THE WITNESS: To my knowledge, your 
Honor, at that tine Dl ur, Bersani was relieved 
i ae of his duties and I was no longer -- my only duties 
18 with Primex was to complete this audit fcr this 


particular year. Thereafter, I had no control. 


20 THE COURT: This was just Primex? 
21 THE WITNESS: Yes. 

22 THE COURT: Not Bersani Realty or 
23 Westchester? 


24 THE WITNESS: No, just Primex, 


BY MR. GROSSMAN: 
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When Mr. Bersani asked you to incorporate Auto Dynamics 


you were not the only attorney working for him? 


I was not. 


As a matter of fact, you were not even the main 


he 
attorney working for him. Didn't ‘he have /e firm of 


Fraser Coulter at that time? 


Yes, he had other attorneys. 


Q And they did most of his work; isn't that correct? 


A I would say they did more work than I did. 


Q And he had other attorneys working tor £42 as wells 
is that so? 


That is correct. 


Q So it is not unusual for Mr. Bersani to transfer a 


corporation kit to you or to another attorney if he 


had something else in mind with another attorney; 


isn't that correct, sir? 


I couldn't answer that question. 


As a matter of fact, you don't know why Mr. Bersant 


asked you to transfer that kit to someone else? 


I do know, 


He told me he could no longer be involved 


in it. And that somebody would be contacting me, +] 


Wasn't that an easy way of easing you out of taking 


charge of Auto Dyramics? 


I don't believe so, because I worked for Mr. Bersani 


before and after it. 
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For little jobs? 


The audit on Primex was no little Job. 


The audit for Primex was no little job? 


Yes. 


That was after he was in trouble? 


No. 


Of course, I am not an expert --- 


He wasn't in trouble when he was asking for an audit 


on Primex? 


The audit has to be made each year to submit to the 


stockholders and the Securities and Exchange Commissio 


And you were making that out in the normal course? 


Yes, 


Not because Primex was in trouble? 


No, 


And you had to satisfy the creditors in New York? 


No. 


ho 
MR. GROSSMAN’ I have/jother questions, 


your Honor, 


you. 


MR. KALLs 


THE COURT; 
MR. KALL: 


THE COURT: 
MR, KALE; 
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Thank you, your Honor, I 
have no further witnesses, your Honor. 


Plaintiff rests? 


I am sorry. 


I can't hear 


Plaintiff rests? 


Plaintirr rests, yes, 


MR. GROSSMAN: At this time, your Honor, 
I would like to move for a verdict in favor of 


the Government. 

THE COURT: I won't rute on your motion 
at all at this time. I will wait until all the 
evidence is in. 

MR. GROSSMAN; First I would like to 
move the admission, or request for admissions and 
answers for request for admissions. There are in 


the case file. 


ounsel 
THE COURT: I assume/is familiar with 
them. Any objection? 


MR. KALL: The only objection I have 
is the dates I testified to. 

THE COURT: Those aren't Gadietiina to 
the documents, are they? 

MR. KALL: No, 


THE COURT: All right. Have the clerk 


mark them and receive them, 


MR, GROSSMAN: The originals are in the | 


THE COURT; All right, take them from 


the Clerk's file. You are more familiar with 


them than Iam. I am not familiar with them at 
all. 
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MR. GROSSMAN: Do you want them marked 
as separate exhibits or treat them as pleadings 
which are admitted? 

THE COURT: If you are offering the 
docuasnts, mark them, have the clerk mark then 


as an exhibit. What is the rule on admissions? 


he 
rt are the same as depositions. Just filing the 


doesn't put them in. 


MR. GROSSMAN: That 4s correct, I move | 
. 


the admission, but as far as marking them, I 
believe your Honor has an option whether he wants | 


? 


them as a separate exhibit, 
THE COURT: Yes. That is the only 


way to keep track, iocu can mark the ovsinals, 
The originals are filed, Keep the originals, ' 
They bear the original signature. 

MR. GROSSMAN; Pine. 

(Requests for admissions and answers 
are marked as Defendant's Exhibits A and B for 
identification.) ~~ 3 

THE COURT: Did you file the origina: 
answers with the Clerk? 


MR,..KALL: The original? No sir. 


™3e COURT: You see the problem, Mr. 


Grossman, is in the state court the attorney 
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keeps the papers, 

MR. GROSSMAN: I see. 

THE COURT: Very often we file Piles 
without an answer. 

MR. KALL: I sent the original of this 
paper to Mr, Sullivan, 

THE COURT: To the Government, 

MR. GROSSMAN; I see. 

THE COURT: All right. Here the 
rules require that originals all be file i with 
the clark, 

All right, I will receive then, 

(Defendant's Exhibits A and B previcue 
marked for identification received into evidence. 

THE COURT: These are the requests tor 
admissions and the answers to them, 

MR. GROSSMAN: That 4s correct, 

THE COURT: All right, 

MR. GROSSMAN:. Call Ronald B. eee 


RONALD B, SLEPAN, called as a 
witness in behalf of the Defendant, being ead 


oe —————————— 


‘duly sworn,’ was examined and testifird as foliows 


DIR vT EXAMINATION 


BY MR, GROSSMAN: 


Q 


Will you state your full name? 


___ 
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1 A Ronald Baank Slepen. 

2 Q what 15 youx current address? 

3 A Churchill, lew Jersey. 

4 Q Ané what is your present occupation, sir? 

5 A I am 8 salexmsn for Zastern Wire & Cable Company. 

6 Q Could you indicat? your educational background? 

? A I gredusted from Pean State in 1953. 

8 Q Now, sir, wnst was your occupation before you joined 


in the Bersani Reslty Corporation? 


ve) 


A I wes working for e firm that manufacvured dyamometers 

a Q And where was this firm located, sir? 

@ " a Riverside, New Jersey. I believe Palmyrs, New Jersey. 
3 | Q How did you come into contsct with Anthony Bersani? 
" A ‘We nad heard, perhaps we read in the psper that there 
* was @ car center being formed in Syracuse and I was 
i ! sent up to try to find out what wes h3ppening and 
. | talked to I believe a Mr. Ackerly of the corporetion. 
~ | Q I see. The cér center was already in the planning 
” | stages? 
ae A The basic idee had ulready been conceived, yes. 
| Q What trenspired after you met with Anthony Bersani? 

ie A I had had severs_ meetings and he esked ~one opinions 
" of m as far ss planning of the car center. I gave 
“s him wheat kno#lWedge and opinhons I had, and after 

25 


several meetings he offered mz a job. 
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And did he offer you 2 job, if you recall, with Bersani 


Construction? One of the Bersani Corporations? 
Yes. 

Did you sign 2 contract with him? 

Yes. 

What was the period of the contract? 

Three years. 

For how much per year, sir? 

$20,000. 

Did you work for Mr. Bersani begianine with that 
contract or did you begin operations ‘somewhere else? 
Beginning with that pebkvees. | 


Now, sir, when did you become With Aeto Dynamics? 


Oh, '62, I believe, | Sh, 


And in what capacity, sir? 
Well, that is really when the attempt was being made 


to seek leases fr the Car Center and also to form- 


late and help lay out the physical yan of the Car Centef, 


And so what was your function then with Auto Dynamites, 


aie 


sir? 


I was on their payroll more than anything else but: my 


job was in the overall activities of the Car Center 


more specifically than with Auto Dynamics per se. 


When did Auto Dynamics actually begin its operations; 


do you recall? ¥ ; 
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It would have been in the spring of '62, as far as 
the activity on fixing automobiles. 


What was your position with the Corporation? Your 
formal title? 


President. 
Do you recall who the other officers were? 


I believe John Petrucci was Vice-President and Aubrey 


Tambs was Secretary-Treasurer, 


Did you hire Mr. Tambs for that job? 


No. 


Who did hire Mr, Tambs? 


He was merely sent over by Mr. Bersani, 
Had he been working for Mr. Bersant before? 
Yes he had, : | 
Did you set his salary at Auto Dynamics? 
No. 


Who set his salary? 
I have no idea, Probably Mr. Bersani. 


I see. The salary we ‘set when he came over? 


Yes. 


Were you consulted about the salary at ali? 
No, 


_ 
t 


Did you actually hire Mr. Petrucet? pt a 


»>_ preorns >» © * @ * ©» fo PY ® 


I knew of Mr, Petrucci and I suggested to Mr. Bersant | 
thet we interview him with the possibility of hiring 
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nim, that is what we did. 


I see. Mr. Bersani did interview him? 
Yes. 


And he agreed to hire him? 


Yes. 
Now leter on, was there anyone who was added to the 
organization, who was involved at all in keeping the 


books of the Corporation. 
Mr. Hildebrand. 


And who hired Mr. Hildebrand? 
Mr, Bersani. 


Did you know Mr. Hildebrand before? 
Not at all, 
Did you interview him prior to his receiving the job? 


No. 


| 
| 
| 


Did you set his salary? 

No. 

Was he already hired and his salary set when he came 
to see you? 


Yes. 


Did you own any stock in Auto Dynamics? 
No. 


Did you invest any money in Auto Dynamics? 
No. 


Did you have any money to invest in Auto Dynamics? 
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No. 

Did you have any agreement to share in any potential 

profits in Auto Dynamics? 

No. 

Did Mr. Bersani make any specific promises to you of 

any amounts of stock that you would receive in Auto 

Dynamics? 

No. 
| 
| 


Did he make any written offers to you. of stock in 
Auto Dynamics? 


No. 


Was any stock ever turned over to you of Auto Dynamics?| 
No. 3 | | | 
In the early stage of Auto Dynamics, did it have -- 

jn the early stages of ‘its operations, did it have 
adequate financing to meet all its credit obligations? | 
It had no financing whatever. ee 
Were you ever promised: any financing? 

Yes. ; 

Who promised you financing? 

Mr, Bersani. 

Do you recall how much he promised? 

In terms of $700,000. 


You were the --- were there any creditors who were 


satisfied during the operations of Auto Dynamics? - 
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A I suppose so. 


nN 


Q There were people getting paid? 


> 


Yes. Yes. 


Was the payroll met all of the time? 


2» D 


During the time I was there, it would sometimes be, 
some of us would get paid on time; sometimes the checks 
that were issued were rejected and so in that sense 

of the word it was not paid on time. 

Q I see. But eventually it was paid. 

A Yes, to the best of my knowledge. 


Q You don't recall anyoné who didn't get his wages or 
salary? 
durnat re : 
A Not) any. time I was associated. 


Q How were these credit obligations and payrolls met, 
sir? 7 


A Mr. Tambs and/or Mr, Hildebrand would have emergency- 


type meetings with Mr. Bersani and bring to his 


attention that the company was under pressure and 


certain things had to be paid, and that was how they 
were paid or not paid. 


I see. Where did the financing come from? | 


I have noidea. ; 


But it all came through Mr. Bersani? | 


> 2 > Oo 


Yes. 


2 | Q Were there any Corporations of Mr. Bersani's that were | 
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depositing the money for Auto Dynamics's account, that 


you can recall, sir? 


I know the money was coming from over there, from the 


Bersani offices. 


Now specifically what Corporations 
were giving the Goneys- I don't know. 
Now, sir, with all these creditors, I take it all the 
creditors were not satisfied during the operations of 


Aute Dynamics? 


A Once again, to the best of my knowledge, while I was 
there, Whether they were afterwards, I don't know. 
Who made the decision of which creditors were to be 
paid? | 
We would say, a sheet was formed, Mr. Hildebrand would | 
form a sheet periodically, once a week or more often, 
and list in order the people who were pressuring, and 
take it up.with Mr, Bersani, and as a result of the 
discussion, some of those people were paid. 


There was specific amounts set aside for payment to 
those creditors? 


I don't believe they were set aside. They were 
deCouvnrs 
specifically given for specific smouwrts. 


Pea NS aes magical / oles es 


Q Specifically marked by Mr. Bersani or his Corporation 
specifically to pay the creditors? 


Yes. Yes. 


Do you recall where the payroll came from, sir? 
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This was something that ~ysteriously would come across 


the street Friday afternocn. How it worked, I don't 
know. 


When you say, "across the street" what do you mean? 
From Mr. Bersani's office over to the Car Center. 

Did you become aware, sir, at any time of withholding 
taxes that were due the Government that were not being 
paid over to the Government? | 

Yes. 

And how did you become aware of this? 

Mr. Connors came to visit and also Mr. Tambs told me 
we were delinquent, 

Is that Mr. James Connors? 

Yes. 

And he was the dovesrivat officer? 


Yes. 

Had you known him before the withholding taxes were 
delinquent? | 
No. 

Now when he came to you did you pay him immediately, 
sir? 

I never paid him at all. It was not my function to 
pay him, nor could I have, because we didn't have the | 
funds. I told him it was just impossible. I was not | 
in control of that situation. 
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Did you refer him to anyone? 


i 2 A Yes, to Mr, Bersani. 
3 Q Did he ever receive payment from Mr. Bersani for any 
4 withholding taxes that were in arrears? 
5 A I think he did. 
6 Q But not -- do you recall whether any -- well, strike 
7 that. Sir, were you ever cautioned by Mr. Connors 

8 that you yourself might have a financial liability 

9 for withholding taxes that were in arrears by the 

10 Corporation? 

| 11 A Yes. | 

) 12 Q Did you ever attempt to raise any money on your own | 


: 3 13 | without Mr. Bersani, to satisfy the withholding? 
| A There was a loan that was made in, during December 1, 
| 1963, I believe, which I was a guarantor, it was in 
| the name of MKC Tire Corporation, to pay the quarter, 


Were you also an officer of MKC Tire Corporation? 


4 


Yes, 


Who else were officers of the MKC Tire Corporation? 


> 0» ? £2 


Hoyt McPherson was President and Aubrey Tambs was 


tN 
o 


Secretary-Treasurer, 
Q Do you know who placed those people as president and 


secretary of MKC Tire? 


24 A Mr. Bersani. 


Why did you attempt to secure a loan from MKC Tire, 
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do you recall? 


As opposed to Auto Dynamics? 


Yes. 
I believe Mr. Hildebrand, who had knowledge of this 


thing more than I did, and Mr. Bersani thought we could 


more easily borrow money on MKC Tire Company than 
Auto Dynamics, because it was a more wholesome company. 
Their Zinancial standing was better? 


Yes. 


al: 


Did you ordinarily guarantee loans, or attempt to persof# 


guarantee loans to be secured by Auto Dynamics? | 
No, | 
| 


Why did you attempt to guarantee that loan, sir? | 

It was e particularly ovitical quarter. As I renenber 
there had been some ai fieulty in the earlier quarters 
and there was a great dont of pressure for that partie 


ular qtiarter to be paid, Actually, I think it was 


prepaid ana I borrowed: the money with the understaridin} 


it was going to go ‘tor! that particular quarter, a 


me | 


eh 
Because everything prigs to that had been satisfied. 
So that these m0 98 ‘were part of your personal Ldabi ty 
I felt I had no Mabil ty vecause I felt I was net | ‘ 
responsible, but it was ‘to the best interest of the 


Nee cacte that it be paid. 


; : ads 


teins sir, in your opinion | who was in control of the , 
‘vt 


per Wyo} 7 bd 
oa Tae 4 
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finances of Auto Dynamics? 
As far as the check signature it was Mr. Tambs, but 
the decisions were made primarily by Mr. Bersani. 


Did Mr. Tambs make any independent decisions on his 
own, do you recall? 
I don't recall, but if there were any they. were of a 


minor nature. 

Do you recall what Mr. Tambs was earning in salary? 
I have no idea. 

Now, sir, when did you leave Auto Dynamics? 

April of '64, 

And do you recall the circumstances under which you 
left, sir? 

Mr. Bersani decided that I should leave. 

Did he just fire you? 

Yes. 


Did he pay off the remainder of your contract? 


Yes. No. No. I am sorry. He didn't pay. There was 


@ weeks pay. 


The remainder of the week? 
He paid me the week that was due me but didn't pay off 


the contract. That was returned to berth the last 


weeks pay. 
Who was put in to replace you, sir? 


I believe Hoyt McPherson. 
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a | 
Did Mr. Petruce? leave at about the time you left? 

I think he »receded me. He left before I did. 

Under what circumstances did he leave? 

Mr. Berseni dismissed him es well. 

Now, sir, were you ever assured by Mr. Bersani that 

the withholding taxes in arrears would be paid? 

Yes. It was verbally promised to me that these would 
be taken care of. 

MR. GROSSMAN: I have no other questions. 
Oh, I 8m sorry, Your Honor, I do have. 

Your Honor, st this time I have one big 
physical exhibit that I wovld like to have marked 
as one exhibit, and it is all the checks of Auto | 
Dynamics for the period of, for the entire period| 
that we have in suit, and the main purpose for | 

these being here is to show the magnitude of the : 
monies going out of the Corporation to specific 1 
other creditors, -- that is creditors other than : 
the United States. And it has -- the checks have 
Mr. Tambs signature on them, and I would like to | 
show the witness some of the checks and ask him if 
he cin identify the signature. But I don't thinid 
t's C irt vould find it prorer to go through 311 | 
the checks. And I belteve Mr. Kall has agreed 


he would have no objection to the demonstration. | 
Is that correct? 


— 
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THE COURT: All right. If there is no 
objection, just offer it and it will be received. 
Any objection? 


MR, KALL: I have no objection to the 


admission of the checks. All I wish to state is 


I have not examined eaci and every envelope, but 


I presume they are the cancelled checks. 


THE COURT: Supposing we do this. Mark 
this exhibit. It will be Exhibit C. Mark it C-l 
etc. right on, with the understanding that what 


is being offered are cancelled checks of the Auto 

Dynamics Corporation, That is your understanding? 
MR. EALL: ~Yes, .your Honor. | 
THE COURT: So if someone else's check 

is mixed in there by mistake, it is neither offeret 


nor received, 


MR. KALL: Yes, your Honor. 

THE COURT: AlJ. rig+t, with that under- | 
standing the exhibits may be marked and I will 
receive them, The C series, C-l on. 


(Checks referred to above marked as 


Government's Exhibits C-1 etc.) 


MR, GROSSMAN: There is no particular 
order, end M actually I am going to leave them 
with the Court. I take it here we do leave all 
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THE COURT: Yes, unless you need them 
for briefing, 

MR. GROSSMAN: Your Honor, I don't think 
we will heve to refer specifically to any of these 

THE COURT: Have you got a summary of 
them? 

MR, GROSSMAN; No, but I think the purpoge 
is really to show the magnitude of the neve". 
going out, and it is for the Court's own use ag 
to determine whether or not there was sufficient 


amount. I believe there is at least a ten fold 


the amount that we have in suit here as going in | 
and out of the account. | 

THE COURT: That can be determined from | 
the -~- : 


MR. GROSSMAN: The summary of account, 
that is correct, 


THE COURT: (Continuing) --- from the 
1dzer sheets. I think somebody ought to tie that 
in. Somebody ought to do that for me. I don't 
think I ought to sit down with an adding machine, 
If it is of any probative worth, whoever it is of | 
& probative worth to, better get an adding 
machine out and tell me what it is. I have 


| j 
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7 1 directed the Clerk to mark them. Okay, whatever - 


I don't know what if any probative worth they have] 


to 


3 until somebody demonstrates it to me. Right now 
4 it is a lot of papers, as far as I am concerued. 
S MR, GROSSMAN: One of the elements the 


a 


Government has to prove is there were other 


7 creditors that were preferred over the Governmert , | 


fo =) 


and had they not the Government would have been 


| 
paid, and this is to show the magnitude and those paid 


Pe) 


10 in preference to the Government. I think the 


Exhibits speak for themselves. And that is the 


12 only purpose at this point. If thexe is any pur- 


| e 13 pose for any particular check or particular month 
14 I would take it out of there and mark it as a 
15 separate exhibit. 
16 THE COURT: You are trying the case. 


MR, GROSSMAN: Okay, then I have no 


further questions. 


I am sorry, your Honor, I still have 


one more exhibit I would like to have the witness 
/ 3 
identify. 


(Stock certificates marked as Govern- 


ment's Exhibits D and E for identification.) 


- 


BY MR. GROSSMAN: 


Q Now, sir, I hand you what has been marked for 
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1 identification as defendant's Exhibit D and also 
2 | defendant's Exhibit E,which purport to be stock 


3 | certificates in Auto Dynamics of Syracuse Incorporated, 


| one mde out to Broncey Bersani in the amount of fifty 


5 snares os c*.. non stock and the other made cut to Lana 
‘ 6 Low ir «. :wunt of fifty shares of common stock, and 

7 Iak yt « «taer you recognize these documents, 

8 A Yeu. sooty nave my signature. 

9 Q And these certificates are stock made out to 
; 10 | Mrs. .2:rsani and Mrs. Low? Pe 

12 out now at this point. 


MR. GROSSMAN: I offer these into 


| 
11 A Well, they are here. I mean they are physically made 
| 
| 
evidence, your Honor. 

MR. KALL: I have no objection. 
THE COURT: Received. 


(Government's Exhi* {ts D and E for 


~ 
n 


identification received into evidence.) 


19 MR. GROSSMAN: New I have no further 


questions.: 
THE COURT: You may cross. 


nw 
ae 


MR. KALL: I should like to have these 


23 marked. 


(Two papers marked as plaintiff's 


Exhibits 1 and 2 for identification.) 
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| 
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| 


Sevan - Cross 


CROSS EXAMINATION 


BY MR, KALL: 


Q 


Mr. Slepan if I recall your testimony, you stated that 
you were never a shareholder in Auto Dynamics; is that 


correct? 

That is the best -- that is correct. 

Well, either you were or were not a shareholder, 
I was not. 


I show you plaintiff's Exhibit 2, and I ask you to 
identify this. 


That is a balance sheet. 


Is this not a financial statement submitted on behalf 
of Auto Dynamics to Marine Midland Trust Company of 
Central New York, dated July 31, 1963? 
Yes. 
And I ask you, sir, if this is your signature? 
It looks like it, yes. 

MR. KALL: I offer this in evidence, 

your Honor. « 
MR, GROSSMAN: I have no objection. 


THE COURT: Received. 


(Plaintiff's Exhibit 2 for identificatigd 


received in evidence.) 
THE COURT: What is this, for the pur- 
pose of impeaching the witness? 
U.S. COURT REPORTERS 
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Slepan - Cross 


MR. KALL: Yes, your Honor. 
THE COURT: All right. It is received 


for the purpose of impeachment. 


BY MR, KALL: 


Q 


A It shows here 66 2/3. 
And how many shares does it show Mr. Petrucci ounedt 
The same amount. 
Q And how about Mr. Tambs? | | 
Same amount. | 
Q Am I correct in my arithmetic --- | 
THE COURT; I will take judicial notice | 
that it is what? 
MR. KALL: 200 shares, your Honor. 
THE CCURT: All right. i | 
BY MR. KALL: 
a I show you plaintiff's Exhibit 1 and ask you to 
identify this, sir. 
A I have it. 
Q Yes, what is it, sir? 
A It 1s a letter to Mr. McDonald of Marine Midland Bank, | 
Q Regarding what? 


Mr. Slepan, I show you page 4 of this financial 
statement in which it asks the number of shares of 
stock owned by the officds of the Corporation, and T 


ask you to state how many shares of stock you owned. 
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The ownership of Auto Dynamics. 
And I ask you, is this your signature? 
Yes, 
MR. KALL: I offer this in evidence 
your Honor. 
MR, GROSSMAN; I have no objection, 
7 your Honor. 


THE COURT: Received. Is this for the 
same purpose Mr, Kall? 


MR, KALL: Yes, your Honor. 


THE COURT: Exhibit 1 received in 


evidence. 


(Plaintiff's Exhibit #1 for identificatis 


: 
received in evidence. ) | 
BY MR. KALL: 

Q Mr. Slepan, does this roster SESE Noe signature 
dated August 24, 1963 addressed to Marine Midland 
Trust Company indicate that you are a shareholder of 
Auto Dynamics; yes or no? : 

A No. 

Q It says you are not a shareholder? 

MR. GROSSMAN: I am sorry. Could you 


repeat the question bedre? I got the answer. 
(The Court Reporter repeated the 
question and answer as above recorded. ) 
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(Slepan - Cross) 111 


MR. GROSSMAN: I object to the last 


| 
| 
| 


question on he grounds the documentl speaks for 


itself and also on the grounds that the witness 
has already answered the question and this is f 


merely berating the witness further. 
THE COURT: Well, the document speaks 


for itself. I will look at it. Is this your 
signature? 
THE WITNESS: Yes sir. 


THE COURT: And it 1s also signed vy 
Mr. Tarbs and Mr, -<-- 


THE WITNESS: Petrucci. 


THE COURT: Petrucci. 
MR. KALL: Thank you, your Honor. 


BY MR. KALL: 


Q 


dollars, I believe. 


Mr. Slepan, is it not a fact that at the present time 
you as an individual have been assessed for withholding 
taxes due by Auto Dynamics to the United States 
Government? 

Yes. 

Do you know the amount of taxes assessed against you? 
No, not exactly. 


‘he approximate amount? 


In the neighborhood of eleven or twelve thousand 
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1 Q Is there now any suit pending in any other court 
: 2 regarding the taxes allegedly owed by you? 
i 3 A No, 
: 4 Q You have not instituted a suit against the Government? 
i 5 A For a refund? 
6 Q Yes. 
7 A I am sorry. I misunderstood. My attorney instituted 
8 a suit. 
9 Q Isn't this in the Eastern District of Pennsylvania? 
10 | A Yes. 
| | Q And you were attempting to have a discount of the 
) " | fourth quarter of 1963 evaded? 
® Bs | aA I am afraid I don't know the legalivie; :f it. this 
: 14 | is something that had to b- done legally, and I don't 
15 | ¢now specificall, what the processes are. 
16 | Q During the operations of Auto Dynamics did Mr. Bersani 
7 | handle the making of the daily or weekly bank deposits? 
18 | A No. | | : 
19 | @ Who did that? 
) 20 | A Mr. Tambs. 
| 21 | Q Did Mr. Bersani ever sign any checks? 
: 99 A Auto Dynamics checks? 
; a Q Yes. | 
E od a A Not to any knowledge. 
Q 


Did he ever prepare any checks? 
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Not to my Imowlecge. 


Q Who prepared the checks? 
A Mr. Tambs and/or the girl that may have worked for him. 
I am not sure. 
Q If in ‘act Mr, Bersani did make out a check, would the 
check bearing his signature on the Auto Dynamics --- 
MR. GROSSMAN: Objection, your Honor, 
THE COURT: I have not heard the questio 
yet. 
MR. KALL: - No, I have not asked the 
question, | 
MR, GROSSMAN: Well, I believe there is 
& hypothetical pose to it, | 
THE COURT: State your question, | | 
BY MR, KALLs | 
Q If in fagt Mr. Bersani did make out a check possibly 
to any creditor and aid sign his name, to your knowledge - 
would the bank have honored this check? j 
A I don't know, 
Q Did he have authority to sign on the bank account? 
A I don't knows 
Q «ho had the authority? 
A 


q 


Mr, Tambs and I believe I did, and perhaps Mr. Petruc-| 


ci, but I am not sure, 


Isn't it a fact that the records indicate that Mr. 
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Slepan ~- Cross 114 


Bersani did not have authority? 

I don't know. Specifically did mt have authority? 

Yes. 

I don't know, 
™He COURT: Well, do you deny that? 
MR, KALL; Yes I do. Will you prone 

one moment your Honor, May I have this marked? 

(Bank authorization marked as Plaintiff's 


Exhibit #3 fer identification. ) 


BY MR. KALL: § 


Q 


Mr. Slepan, I show you plaintiff's Exhibit 3 and ask 
you if you can identify same. | : 
They are difficult to read, but it appears to be a 
account 

bank authorization, checking/authorization, 

I see. And according to this bank letterhead, is this 
your signature here? 
I can't make it out. 


Would you recognize Mr, Tambs signature? Is that Mr. 
Tamb's signature? 


It 4s kind of dull also, but it looks like his signa- 


ture as I recall it. 


MR. GROSSMAN: Your Honor, I will 
stipulate that Mr. Slepan was authorizéito sign 
checks at the bank, and I have no objection to 
the aimission of that with Mr. Slepan's signature 
on that, | 


U.S. COURT REPORTERS 
FEDERAL BUILDING 


« 


24 


25 


MR. KALL: I offer plaintiff's Exhibit 3 
your Honor. 


THE COURT: Received, 


(Plaintiff's Exhibit #3 for identification 
received in evidence.) 
THE COURT: This I assume is from the 
Corporation files? 
MR. KALL: Yes, your Honor. No, this 
came from Marine Midland Bank records. 
BY MR. KALL: 
Q Now, Mr. Slepan, I ask you to examine plaintiff's 
Exhibit 3 and I ask you to state from these records 


of Ma.ine Midland Trust Company of Central New York 
who was authorized to sign checks on behalf of the 


Corporation, 


A Once again, there is Mr, Tambs signature that I sud 


read and I don't know if this is mine or not, but 7 
suppose it is, 


my According to these records was Mr. Bersani authorized 
or empowered to sign? 
A No. 


THE COURT: Can = see the Exhibit? 
MR. KALL: Yes. 
(Hands document to the Court.) 


THE COURT: 1, 2 and 3 came from some 
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BY MR, KALL: 


Q 


(Slepan - Cross) 


other proceeding, didn't it? 


MR. KALL: Yes. We had an examination | 
before trial in Syracuse with Mr. Grossman and 


the bank officer from Marine Midland who brought 


| 

| 

the records, | 
THE COURT: And these were the Exhibits | 


used on that deposition? 


| 
| 
MR. GROSSMAN: Yes, your Honor. These 
are defendant's Exhibits that are marked. | 

THE COURT: Yes, 

MR, GROSSMAN; And unfortunately the | 
bank officer couldn't bring the originals because 
they were old. 

"HE COURT: I an just trying to identi 
the markings. + 


Mr, Slepan, did Mr, Bersant ever instruct you or aiy= 
one else to your knowledge to pay the net payroll? 
Yes. . } 
When did he do that? _ 

I don't remember. specifically when. 

Did he ever tell you not to pay the withholding? 
He semababint that we postpone it because the money was 
needed for other purposes, but that it would be 
available in short order. 
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Did Bersani or his related enterprizes advance money 


to Auto Dynamics? 


MR, GROSSMAN; I am sorry. Could you 
read the question, 
(The Court Reporter repeated the ~ 
question as above recorded.) 
The money was paid in, whether it was advanced 
specifically, what it would be called I am not sure, 
but I know money did come from Mr, Bersai in some form, 
Did you ever prepare any payroll tax or other tax 
returns? 
No, 
Did you ever sign them? 
I don't recall thatIdid, I believe Mr. Tambs did, 


BUT I don't recall for sure. 


MR. KALL: I should like to have ttiis 
marked, 


(Employee's quarterly tax return marked | 


as Plaintiff's Exhibit #4 for identification.) 


BY MR, KALL: 


Q 


Mr. Slepan, I ask you to exam’ne plaintiff's Exhibit 4 | 
and ask you to identify same. 
Employer's quarterly tax return. | 
For what corporation? : 


Auto Dynamics of Syracuse. 


ni, 
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MR. KALL: I wish to offer it in evidenc¢ 

THE COURT: Any objection? 

MR. GROSSMAN; Well, I have no easidiendl 
but I would like permission at some time to with- 
draw the originals and file copies. I didn't know 
Mr, Kall wanted to take these, 


THE COURT; These are the originals? 

MR, GROSSMAN: These are the originals 
that Mr, Kall just requested from me, 

THE COURT: The Exhibits are received 
with the right to withdraw the iotetiiie and 
substitute photocopies. — 

(Plaintiff's Exhibit #4 for identificatss 
received in evidence.) 3 

BY MR, KALL: Fr 
Q Mr. Slepan, I ask you to examine these payrol reports 
and ask you if anyone other than Mr, <= correction | ne 
whether Mr, Bersant ever signed any of these reports? 

MR, GROSSMAN: Your Honor, I am going 
to object. I think these Exhibits speek for | 
themselves and they show very clearly in any f 
event who signed them, 

THE COURT: Sustained. 

BY MR. KALL: 
Q Mr, Slepan, while you were associated with Auto dynam ds 
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to your knowledge was the Corporation making any profitd? 


I don't believe so. 


Were there other creditors pressing for funds? 


> DB F 


Yes, 


Q Were there any creditors who were preferred over the 


Government? 


A I don't quite understand, Who were getting paid rther 
than the Government? 


Q Yes, 


A I suppose there were. 
Q Was anyone given preference over the Government? Did 


you not pay the Government in order that you might.’ 
prefer to pdy somebody else? 
MR. GROSSi.\).: Your Honor, I object. 
He is asking for a legal conclusion.--- 


TH: COURT; Sustained, “i 
MR, GROSSMAN: (Continuing) -— on the 

part of the witness. : a 
THE COURT: Sustained, 


BY MR. KALLs 
Q Did you ever hear of Malcolm Sutton or Sutton Real 
Estate? | 
A Yes, | 
MR. GROSSMAN: Iam sorry. I didn't 


hear that whole question. 
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(The Court Reporter rep.. 


question as above recorded.) 
BY MR. KALL: 
Q Did Mr, Sutton take over the management of the Midtown | 
Car Center while you were still in the employ of Auto 
Dynamics? 
I don't believe so. 
Who was paving the workman's compensation insurance 
at that time? 


I have no idea. 
De you know if the workman's compensation was being 
paid? 
No, 


who oyed the furniture? 
I don't know, : 


Was the furniture under lease from a leasing company? 


> 2 F & 


I am not sure. 


Q Isn't it a fact, Mr. Slepan, that other than the day 
to day expenses no creditor was really receiving pay- 


ment on his account? 


MR. GROSSMAN: I am sorry. I didn't 
hear it. Could I hear that question, 


| (The Court Reporter repeated the 
question as above recorded.) 
A I don't know the use of your word "day to day." 


* 
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Well, when e mam came in and needed equipment, he needsd a 


part for his car, or the tire bill had to be paid, 
weren't these bills that were being paid? 
Yes, 
But the rent was not being paid? 
X don't know. 
And you had no knowledge ebout the compensation 
insurance? | 
Ng I don't. 
MR. KALL: £11 right. I have no further 


questions, your Honor. 


REDIRECT EXAMINATION | 


BY MR.. GROSSMAN: 


Q 


Who generally signed the financial papers for the 
Corporation, sir, such as withholding tax returns? 
Myr. Tambs, 

And checks of the Corporatton? 


Mr. Tambs. _ 


Did he decide the policy es to who got paid in additio 
to usually signing the ir.srwent, sir? = : 
At a very m’>or level. “hat is the only thing he would 
have made judgments on. : 


Now, fir, do you have any recollection of having signe< 
plaintiff's Exhibit 2, which is that application to thé 
Marine Midland Trust Company ? 
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BY MR. GROSSMAN; 


Q 


No, 
MR. KALL: Your Honor, I cbject to 
that question. The document speaks for itself. 
MR. GROSSMAN; Will you repest the 
question, 
7 THE COURT: The document doesn't say 
whether he has a recollection.. He has accepted 


this as his signature, He is asking the 
circumstances surrounding his signature. 


Who prepared this, do you know? 
iHE WITNESS: I haven idea, 


THE COURT: Did you? 
THE WITNESS; Did I? 


THE COURT: Yes, 2 
THE WITNESS: Oh gosh no, 
THE COURT: I astice here among the . 
1Mabslity is a “debl lity or dozters” 84,210.12. 
/ Common stock, capita). Wiability, Did you put_ 


in that sum or any part of it? 
THE WITNESS: Not a penny, sir, | 


Who generally prepared the financial documents of the 
Corporation? 


it could have been Mr. Hildebrand or could have coms 
from Mr, Bersani's office. I really don't know, 
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Did you generally sign instruments that you were 
requested to by Mr. Bersani? 


Yes. 


THE COURT; Now as I look at this Exhibi 
2, this appears to be signed by Mr. Slepan and Mr. 
Tambs; is that right? 


MR, GROSSMAN; That is correct, your 
Honor. , 
THE COURT: All right. The letter of 
a few days earlier dated August 24 was signed by 


Tambs, Slepan and Petrucel. 
THE WITNESS: Yes, sir. 


THE COURT: Did you dictate this letter? 
THE WITNESS: No, sir. 
THE COURT: I notice it is dictated on | 


Midtown Car Center stationery. Is that some 
stationery that is different from the Auto | 
Dynamic stationery? 
THE WITNESS: I really don't know, sir. | 
THE COURT; I notice there is no | 


dictation symbols on there, just the stenographer# 
symbols. Do you know who dictated the letter? 


THE WITNESS: I don't have the faintest} 
idee, 
THE COURT: All right. 
U.8. COUR ms REPORTERS 
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THE WITNESS: I know that I did not. 


THE COURT: Midtown Car Center is a 


designation of the entire project; isn't 4b? 


4 THE WITNESS: Yes sir, 


| 
| 
| 
| 
| 
5 BY MR. GROSSMAN: 
s | Q Now, sir, at the time s-- | 
: THE COURT: Do you know Mr, McDonald | 
| . of the bank? | 
; . THE WITNESS: No. | 
| 10 | THE COURT: Did you ever have any | 
| | 
bas a | dealings with him? | 
; i | THE WITNESS; To the best of my 
3 13 | knowledge, I did not. 
14 | BY MR. GROSSMAN: 
| 15 | Q Now, sir, at the time your signature was purported 
16 | to have been mace on August 26, 1963, do you recall 
, Fe | what. Anthony Bersani's eredit rating was in this area? 
18° | MR, KALLA! i am sorry. I couldn't hear 
) od that question, =. fe 
20 | | (The Court Reporte repeated the 
| 21 | ee question as above recorded, ) 
22 | | "MR, GROSSMAN: And I am referring to 
ey eae the signature on plaintiff's Exhibit 2, 7 
24 MR. KALL: Your Honor, I am going to 
Bid fat Vee , object to that, your Honor, on the basis it is very 
LL MY Wins ea Z 
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vague. I don't believe I understand the question 
myself. 
THE COURT: I cwppoze what the inference 


is «=< 


MR. GROSSMAN; Well, if the witness 
understands it. 

THE COURT: I will let him answer. 
As related to us, I know it was shakey, as it related 
to Auto Dynamics by whom I was being paid. 
Do you recall at that time whether Mr, Bersani was able 
to raise mney in Syracuse? — 
I don't that. I assume thst he didn't, but in any case 
we were not given infusion of capital as we were sup- | 
posed to have been. | 
Do you know if Bro ):*y Bersani or Lana Low had a very 
good credit rating |“ Syracuse at that time, sir? 


I really don't imow. 
MR, GROSSMAN: I have no further 


questions, your Honor. 


THE COURT: Did Auto Dynamics Corporatidn, 
Auto Dynamics of Syracuse Incorporated, if you 
know, own any machinery, fixt.res and equipment 
that was in the piace? 

THE WITNESS: I don't think so sir, no. 

THE COURT; Do you know what this 
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fail an: sis as an asset listed under machinery, 


fixtures and equipment, represents? 
THES WY “SSS: No, sir. 


THE COUn’: De you prgtning about the 
figures in this statement? 
THE WITNESS: No, sir. 


MR. KALL: I have ro further questions 
of this witness, 


THE WITNESS: These things were prepared 
by others and they were merely presented to me to | 
be signed, and that is the way the situation | 
worked, 


THE COURT: Do you have any specific 
recollection of how anyone of these three docu- 


ments were presented to you, or by whom? 


THE WITNESS: I really don't Row, sir. 

THE COURT: All right. 3 

(Witness excused.) a 

MR. GROSSMAN; Your Honor, 1 call to 
the stand Carl aug. 


3 


CARL F, GUY, called as a witness in _ 
behalf of the defendant, being first duly sworn, 
was examined and testified as follows. 


DIRECT EXAMINATION 


« GROSSMAN; 


————L— LT ‘ 
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Will you state your full name, sir. 
Carl F. is 
And what 4s your present address, sir? 


The office address is 1643 West Genesee Street, 
Syracuse, New York. 

And your home address? > 

850 Fey Road, Syracuse. 


What is your occupation, sir? 
Attorney, 


Now, sir, when did you begin any association with the 
Midtown Car Senser; dc you recall? 


Well, it was in the incubation period. I would say’ 
in the year '61-'62,along in there. and became familia ! 


with the concept. It was primarily because of one 
client of mine who had an irt »rest in it. Tt was well | 


known by Mr. Bersani, Bo = became familicr with tt, 
Wes this client of yours a client in the Car Center? 
No, this was before the » operation began, 


ee 
ee 88 
aa 
ot he 3 


Now, sir, when did you. become involved in Auto Dynantes 
of Syracuse, Ire. and particularly in thé car Center? 
Well, during, I would 82Ys the first official wusiniéss 
that I had with the Corporation would be in the year 
1963. I think I would heave dealings with them I think | 
somewhat earliar than that. 


7 A 


And what actually occurred in 1963? Do you recall or 
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BY MR. GROSSMAN: 


Q 


128 | 
| 


do you --= 


In the year 1963 I got the corporate book, as I recall, | 


be some reagon of Auto Dynamics. Maybe that was #@ 


Clivere 
Tetser to my office. 


Do you recall who delivered it to you, sir? 


I don't, Maybe I better reQbtdStne answer. 1 might 
have picked it up at Mr, Bersani's office or at the 
Car Center, but I don't recall. 


ments of Auto Dynamics? 


“4s 


| 

Do you recall at whose request you received the docu- 
Tiers 

| 


I think I had some discussions with Mr. Slepan and Mr, | 
Bersani concerning some proposed use: for the Corporation. 
MR, GROSSMAN; Will you mark this for 
identification, | 
(Envelope marked as defendant's Exhibit 
FP for identification.) 


Now, I hand you what has been marked for identification 
as defendant's Exhibit PF and ask you if you recognize 
it, sir. 

I do, 


And what is that, sir? 
This 43 one of my law firm envelopes. 


Does that help you recollect the exact date in which 
you might have been asked to do anything with regard 


- 
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to Auto Dynamics? 
Sometime around the first of May, apparently. It 
indicates in my own handwriting a note which says I 


had a conference with some of the tenants. 
MR, KALL: Made on whet year? 
THE WITNESS: '63. That is not on here 
incidentally but that would be the year. | 
YR. KALL: That 4s all right. 3 | 
THE WITNESS; It indicates that I had 
a conference with the tenants, and onedc? my 
| 


Were 
clients or twojtenants at that time as I recall. 


BY MR, GROSSMAN; 


Q 


Now, sir,what was the -- do you recall what you proposed| 
to do on behaif of those tenants? 
As I recall, it was proposed that there be a new 


corporate charter called Midtown Car Center Inc., which 
4s what the name is on this file, and this Corporation 
would undertake the overall management of the Car Center. 


The idea being apparently or at least as I recall at i 
there was a clause providing for this type of thing - 
the management company of the Car Center that provided 
common service, and I believe even provided some other 
facilities generally to all the tenants, things thm 
that they could use in common, and I believe it talked | 
about the pessibility of obtaining, doing such things 
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as credit checks of the individual companies and that 
sert of thing. 
Q Do you recall which person or persons requested that 


you set/such a corporation? 


A Well, my original --- I had some discussicns with Mr, 
Bersani about it, and then % June 12, 1963, Mr. Slepan 


requested that I charter the corporation immediately 
according to this note. 


Is that in accord with your recollection, sir? 

That is correct. 

And did you so charter the corporation? 

| I did. And as I think I recall, I incerporated it in 
| accordance with the law of the state of New York, at 


| 
| 
| 
| 


> D FP ® 


that time the business cecrporate law which required 
three separate incorporators, one of whom was myself, 


n } 
one my secretary and nubs de insurance man in the front} 


office, 

Q  Dtd Mr. Slepan indicate that this corporation was to be 
formed on his own behalf, that he was to have control 
over tht corporation? 

A No, I don't believe so. 


| Q Did he represent to you who was to be the controller 
| of that Corporation? | 

A Well, I dont believe uo. Not specifically. 

Were there certain terms suggested to you as to the 
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makeup of the Corporation? 
A Just the general ones that I have told you about at 


that time. Now Idmn't believe that I was instructed 
to issue the stock or make any disposition of the stock 
atthat time, 


Q I see, 
If that is what you are driving at. 


What was the next thing which tre ..oired with regard 


9 to that proposed corporation? 


Well as I recell, and I am not sure about the sequence, 


but I think it was sometin= in thefall, September or 


I believe I had changed the name of that corporation 


at 
October, one of my clients was a tenant and/that time 
: 
| from Finley Motors, Syracuse, to Midtown Motors Limited} 
| and then they were put out by some other name, and I 
| believe at that time they were running a repair service] 
this is in a fashion which was similer I believe to 


: 
is | what Auto Dynamics was doing, But they were not » 

| | , ee 
working on Domestic Motors but were working on foreign 


cars, and they desired to enter into some discussions 
with Mv. Bersani as to taking over the Auto Dynamics, 
22 | I believe. | 
| Did they 2sk you to prepare any memo for them with 
regard to that, sir? 


- A Well we did, I think the way that developed was that 
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to 


we had a meeting with Mr. Newcomb and Mr, Bersani and 
Mr. McComb I believe was still involved at that time, 


and subsequent to that msting I prepared a memorandum 


as to what that was. 


MR, GROSSMAN; May I have this marked? 


(Memorandum marked as defendant's 
Exhibit G for identification.) 


BY MR, GROSSMAN; 


Q 


Now I hand you what has been marked as defendant's 
Exhibit G and ask you whether or not you recognize 
that document, 

Ido, 

And what is the document, sir? 
It is my memorandum together with some attachments 
that were prepared from schedules given to me-after 
the meeting. 


Now, sir, were the terms in this memorandwm terns 


that were thought up by you or weré these items sug- 


gested by others? 


They were the results of a conference between ur, 


Bersani and Mr. Newcomb, 


MR, KALL; I am sorry, Will you speak 


up. May I have the answer, 


(The Court Reporter repeated the answer 


as above recorded.) 
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MR, KALL: Thank you. 
THE WITNESS: They don't represent any- 


thing original on my part, no. 


MR. GROSSMAN? 
defendant's Exhibit G into evidence. 
MR, KALL: 


I am going to offer 


I have no objection, your. Honar. 


THE COURT: Received, 
(Defendant's Exhibit G for identificatio 


received into evidence.) 


BY MR. GROSSMAN: 


Q Wow, sir, from the étecusatons with Mr. Bersant end 
Mr, Newcomb, which resulted in this memorandun, what 
was to occur to Auto Dynamics under their projections? 

A Well, my memory is a little bit hazy about that, prit 


ents 
Pr 


both were to put up some money as I recall and Mra 
Newcomb or his corporation was going to take over the 
operation o of Auto nynamies ay 


eit 


yee 


Q I see, And what was to occur to Auto Dynamics when, 
the new corporation took over its fw stions, sir?’ a 

A I think they were going to use the new “management = 
corporation, as I recall, that would simply take over 


the Auto Dynamics and tion they would put the money ‘dn 
and Newcomb. would be responsible for the running. of 


repair service and Mr, ‘Slepan was to be let go. Thaw 
is one of ‘the conditions spelled out here. 
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Is that condition spelled out in your memorandum, sir? 


to 


I believe it is. 


And can you refer to that condition in your memorandum? 


> ©0| ? @ 


Yes. Number 3 says, "Slepan off payroll at once," 


Q Do you recall the conditions or the circumstances 
under which it was suggested that Mr. Slepan leave? 
7 A Well, it was part of the discussions in the sense that 


| 8 it was one of the requirements, as far as Mr. Newconb 

H 9 was concerned. As I recall, that is why it is inserted 
i 10 there in that rather blunt way. 

| ll Q Was Mr. Newcomb not too fom of Mr. Slepan at this time 
. é 12 A Oh I don't believe it was necessarily a question of 

| 12 fondness as it was the fact he was wetting $20,000 a 


year out of that company. 


; 15 Q And Mr, Newcomb objected to that? : 
Apparently the company couldn't understand $20,000 of 
overhead. That is it. ; 


18 Q Was Mr, Sle an aware of the fect that he was to loave 


19 under this new projection? 


a seeker 


A I am quite sure he was, Mr. Slepan was in some of 


tho:e ¢4.scussions, 


22 Q Was Mr,.Bersani in all of those discussion? 
e 23 A Yes, 
24 aq Who was to put the money in that corporation besides 
Mr. Newcomb? 
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@ i A $40,000 was to come from Mr. Bersani, according to 


to 


these notes, and then an additional $50,000 would be 
3 sought from outside investors, 


‘ Q Did you take any further steps subsequent to the 


5 preparation of this memorandum, sir? 


A Well, the memorandum indicates that there was further 
discussions because I made notes on it. This apparently 
is my copy. I probably furnished other copies to the 3 
9 parties and this is my original copy, because it indicat 
; 10 on the top October 17, which is seven days after the 


| date of the memorandum, I had a conference with Mr, 
Newcomb and Mr, Bersant, 
"THE COURT: October 17 of what year? —- 
THE WITNESS: '63. A conference with 
Mr, Bersani ond Mr. Newcomb discussing the rent 


of the proposed projects. That is all the note 
indicates. So there were further aiscussions © 
that continued anc I made notes all the way : 
through here that indicate there was subsequent 


discussions. x. 


BY MR, ROS MAM: | : EAT gs 
Q Sir, at that time were you given a corporate Kit of 
Auto Dynamics? es j 
A I velinve I already haye it. As I said, I believe J 
got “he corporste kit earlier in the year. i 


* 
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Do you recall who owned the stock of Auto Dynamics 
at that time, as indicated in the corporste kit? 


I believe there were only two certificates ever issued 
in that corporation, at least according to my recol- 
lection, at the time that I had it. 

Do you recall whether they were the stock certificates 


issued to Broncey Bersani and Lana Low? 


I believe that is it. I believe there were just two 
certificates. 
THE COURT: Let me intenmpt. Were tho.:e 


certificates issued at the time that you received 
the kit or were they issued through your office? 
THE WITNESS: I believe they were 


already issued, your Honor. 


BY MR. GROSSMAN; s 
Q I hand you what has already been admitted’ as Exhibits 
ae E, and ask you if you récall whether these are 
copies of those certificetes that you have seen? 
if 


They appear to be, yes, 


Now, sir, subsequent to preparing this memorandum and 


making notes, did you take eny other steps in formulat 


the new corporation? 


Not with Auto Dynamics, because as I recall that was 
covered by & memorandum as to what was to happen to 


Auto Dynamig's stock, but the Midtown Car Center 
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Management Corporation stock was subsequently issued, 


Was Midtown Car Center Management Corporation that was 
to be the successor to Auto Dynamics? 

It was to be a holding company, I believe, for all‘ 2 
corporations in the Car Center. 


Including Auto Dynamics? 


Auto Dynamics, MKC Tire. I believe they shifted the 
MKC Tire at the same time, and I think those were the 
two that are alluded to in the memorandun, 

Do you recall who you issued the stock certificates to, 


sir? 


“a 


Well, I think the certificates were -- as I recall, it 
was @F initially a $20,000 minimm capital corporation, 


and then I must have made a ~- I believe sometime , 
| 


between the time, the spring that I incorporated the 
corporation and then in October I changed the authorized 
capital to some $350,000, in accordance with the terms | 
of the memorandum, and then I issued the stock, or at | 


least it was issued by my office, probably separately. 


It is not in accordance with the memorandum, but 
separately. 
Do you recall who you issued that stock to? 


No. We obdtained a new stock certificate book, 


THE COURT; This is for the Midtown 


Management Corporation? 


to 


10 


11 


%- 


BY MR. GROSSMAN: 


Q 


a 

oO | 
THE WITNESS: Midtown Car Center 
Management Corporation. 


MR. GROSSMAN: May this be marked? 
(Stock certificate book marked as 
defendant's Exhibit H for identification ) 


THE WITNESS; I might explain that I 
couldn't clear Midtown Car Center Incorporated, 
that name wouldn't clear, so it cleared with the 
Midtown Car Center Management Corporation. 


I hand you what has been marked for identification as 
Exhibit H and ask you what this document is, sir? 
Stock certificate book, a new stock certificate book 


| 
| 
| 
| 
| 
| 
for Midtown Car Center Management Corporation. | 


And, sir, can you refresh your recollection by looking | 
in that Exhibit and indicating to whom stock was issued4 
Well first let me say the three original stock certifi- | 
cates are here, one to Jean Connor, one to Carl P. Gut, | 


ij 


number three to Herbert M. Crowley. They are the 


original capital $20,000 shares, v 
THE COURT: Are they endorsed or endorsed 
in blank? 


THE WITNESS; They are in blank. 
THE COURT; Endorsed in blank? | 
THE WITNESS: They are not endorsed, The 
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are just in blank. 


BY MR, GROSSMAN: 


> 2 PF © 


Were there any other subsequent shares of stock issued? 
Then the new stock certificate book, which has a capita 
stock of $350,000.00, certificate number one is not 
issued, Certificate number two is not issued. Certi- 
ficate number three is not issued. Certificate number 
four was issued to Anthory R. Bersani. Five was 


issued Anthony R. Bersani, six, seven. 


And what dates were those issued by the way? 
There were all apparently issued the same day. 


Which is? 

October 31. ! 
1963? , 
1963. Eight, nine, ten, eleven, twelve, thirteen, 
fourteen, fifteen, sixteen, seventeeg, eighteen, nineteen} 


twenty, twenty-one. 
Those were all issued to Anthony R. Bersant? 


Twenty-two, twenty-three. Up to number twenty-three. 

THE COURT: Four to twenty-three? 

THE WITNESS: Yes. They wereissued in 
varying amounts, apparently according to the book, 
twenty, thirty shares, that type of thing, to Mr. 
Bersani, | | 


THE COURT: Now what you are looking at 


U.S. COURT REPORTERS | 
FEDERAL BUILDING 
ALBANY, N.Y. 


~- lire 140 & \ 
| ° 
; now appears to me from here are the stubs; is that | 


® 2 correct? 

3 THE WITNESS: That is correct, your Hono a 

4 THE COURT; You are not looking at the 

5 certificates? 

6 THE WITNESS: No, the certificates are 

7 apparently --~ 

8 THE COURT: delivered? 

9 THE WITNESS: ‘They were delivered and 

10 signed for. 
| ll THE COURT; And who received them? 
‘ THE WITNESS: Anthony R. Bersant, = 


BY MR. GROSSMAN: 

Q Do you recall for what purpose they wee issued to 
Mr, Bersant? 

A No, I don't, Then there were some of the ones issued 

subsequent to that, | | . 


Q Do you recall the circumstance of those issuances? & 

A John R, Cole, issued May 16, 1964, and that was 87 1/2 
shares, And it was transferred from Mr. Bersant ap~- 
parently according to this. 3 


Q I see, You say apparently. Why do you say that, sir? 
A Because it shows “transferred A.R.3B." 7 
Does that look like Mr, Bersani'ts initials there to 
you, sir? 
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That is my handwriting. 


“that Mr. B Bersani was closer to the control than ne 
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Oh, that is your handwriting. 


THE COURT: Those are the records, that 
is what that is. 
THE WITNESS: These are the records of 


the transfer of stock. 


THE COURT: To show the source of the 
original certificate. 


MR. KALL: Your Honor, I object to this 
whole line of questioning as ‘being irrelevant. 
We are dealing with payroll checks owed by Auto 
Dynamics, I don't belive Midtown Car Center enter} 
A4nto this picture at all. 


MR, GROSSMAN: According to this f | 
memorandum and the testimony ofthe witnes, wate 
Car Center Management Corporation was. to take over 
the functions of Auto Dynamics and in the proct..8 | 
dispose of or dispense with Mr, Slepan's services, : 
and I think that is very relevant to the case, | 


THE COURT: I think it 1s material. | 
overruled, It goes to the question of control. 
by Mr, Bersani. If those are facts. t suppose 
frou which the Government claims it can be interred 


indicates by his own testimony. 
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‘Honor, 


- lire he ik 


MR, KALL; Your Honor, there is no 
testimony that he was the prime mover in the Car 


Genter per se. 


THE COURT; Well, no, this is not the 
Car Center. This 13 the management. 
MR, KALL: It was to be management of 


the entire Car Center, 


THE COURT: Of three corporations, from 
what I heard so far. -- two is what I heard - the 
Tire Company and the Auto Dynamics, and those are 
the same companies with whom a financial state- 
ment has been introduced, 


MR, KALL: No, the financial statement 
was for Auto Dynamics. 


THE COURT; It seems to me I séw some~ 
thing in the nature of a consolidation of a stete-| 


ment of some kind. 


MR, GROSSMAN: Exhibit 3 I believe, your | 


THE COURT: What? 
MR, GROSSMAN: Exhibit 3 I believe, 


your Honor, was the one with the Midtown Car Cente ‘ 
Management legend on it, which Mr, Kall offered into 
evidence, which had Mr. Slepan's signature cn it. 

THE COURT: I think I saw it some place 
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| 
| 
| 


along the line, Hers is what I referred to. 


Midtow “s9r Center projection of revenue expenses 
and net ume for year ending August 31, 1964, 


shows 2 consolidated income for Auto Dynamics of 


Syracuse, Incorporated, MXC Tire Corporation. 


And other than this zatement, I have not heard 
anything whatever and I suppose they are relevant 
and I will draw whatever inference I see fit fra 
them. Overmiled. 


BY MR. GROSSMAN: 


Q 


Now, sir, do you recall what was to happan to Mr. 
Slepan once he was off the payroll as projected by the 
participants to these discussions? 


They were making provisions for Mr. Slepan. He was 
considered to be a supernurerary, as it was, that they | 
wanted to get rid of him, and he had a separate caiiieene! 
as I recall, that went to Mr. Bersant's other comps'‘ies! 


which was not involved in the Car Center one, as I 


recall, so he was not going to be fired from Mr. Ber- 
sanits job. It was just that he was going to be fired | 
from the Car Center job. 


Was there anyone else to be fired, personnel, as far 
as salory from Auto Dynemics went? 
Yes, Petrucci, as I recall was getting too much and 


Tambs, but I don't believe he was even mentioned, ~——s| 
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% l Q Did you put « notation in your memorandum regarding Mr. | 


2 Petrucci? 
3 A Yes, Petrucci was to be acted upon in regard to salary| 
4 or pay or whatever he was getting, and a man by the | 
S) name of Presenti was also there, and it was indicated | 


that he was to go also. | 
7 Q Now, sir, what happened after October, 1963 with regard| 


8 to these new projects? 
9 | A Well, I believe the negotiations ps kL Soe some time, 
10 | and then subsequently broke down, so that Newcomb and 
1l | Mr, Bersani could not get together and complete the 
| 12 | transaction. ‘ 
‘@ 13 | Q Now, sir, what happened then to the corporation it 
cae | __.._ that was given to you of Auta Dynamics? . ae SS: a 
om ; . 
15 | dD I don't really recbitesé ve happened to the corporate 
16 | kit of Auto Dynamics, 3: ‘note that some of the shares 
ie iz | were not taken back from Mr. Bersani for some four “or 
| ae | five months up until about May. 4 
Ae, | 4 
! : 19 | Q Mr, Bersant was still receiving shareu of stock? ie 
20 | A to, he turned his certificates in in May. im 
a me || ‘THE COURT: Did this involve also the 
) | . : 4 
pie shares of stock from Mr. Cole? ue 
3 2 | THE WITNESS: I don't know what the end 
: : 24 | would be, There were two or three of them that 


os | received shares, Cole. ay 


a J - —- 
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THE COURT: Were these sales by Bersant? | 


THE WITNESS: I imagine so. John Cole 
got 87 1/2 shares. Bertha Albert got 175. Harry 


Kerr, 150 and Blank, 87 1/2. 


Q And what was the last date indicated? 
A May 15, 1964. That is in my handwriting, 
THE COURT; And it was sometime after 
that that you say thet the transaction with 


BY MR. GROSSMAN: 
Newcomb fell apart? | 

THE WITNESS: It wes sometime between | 

October and May that the transaction fell apart | 


as it was with Mr. Newcomb. 


THE COURT: That is, it fell apart as fay as 
Newcomb is concerned? 

THE WITNESS: Yes. 

THE COURT; There were other people 


who became interested now, Cole and Albert. 

THE WITNESS: That could be. 

THE COURT; And that was about the middlj 
of May? 


THE WITNESS: Yes. 
BY MR. GROSSMAN: 
Q Now, sir, did you subsequently conduct any business on | 


' 


behalf of Auto Dynamics? 
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I don't believe so. I never conswamated --~ in other 


words, the transaction that was proposed according to 


my recollection was never consummated. Actually, it 
was two transactions. One was the transfer of those 
corporations to Midtown Car Cent+ Management Corporatid 
and the other was to refinance and bring in other new | 


investors and neither was completed asfar as I know, | 


I see. 


THE COURT: That is the initial project 


or proposal was for Midtown Management Corporation| 
to become the owner of all of the outstanding 


shares of Auto Dynamics among others? 


THE WITNESS; Yes. I forget what the 
memorandum shows, your Honor, but it did -- they 
were to become the owner of the shares, — 

THE COURT: They were going to hol” the 


shares of those other companies? 
THE WITNESS: Right. $350,000 capital, 

$150,000 of which was 42 1/2% to each, and that 

would have been apperently the two initial owmers, 


BY MR. GROSSMAN; 


& 
A 


To ¢ach would be whom? 

Apparently, Newcomb end Bersani. Then the 7 1/2% from 
each would be issued for $50,000 to investors. That is 
talking ebout the managemert corporation. Now, the 
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leases, we were to draw new leases for Auto Dynamics 
} 


and MKC Tire Corporation and the Muffler Corporation, | 


replace those with the current car service. It doesn!’ 5 | 


specifically say, but I believe the Management Corpor- | 
| 


ation was simply to taxe over the whole ownership. 


Now, sir, in your dealings with Mr. Bersani anc Mr, 


Slepan, representing Auto Dynamics, were these two 


individuals on the same plane, as far as authority 


went? 


No, not at all. As I said, I think Mr. Slepan, as I 
recall, was hired separately in the inception of the 
Car Center by one of Mr, Bersani's other companies, 
and he. was hired simply not to run the Car Center 
primarily, as I recall, but to simply run the operation| 


of Auto Dynamics, Because as I recall again, he had 
some expertees in the field. He had some specific. 


experteg@ in one of the operations. 
Now, who of the two acted as the superior, in your 


discussionswith them, sir? 


Well, Mr. Slepan was not the boss. Mr. Bersani was 


the boss, 
Was that very clear throughout your discussions with 


them? 


Mr. Slepan never made any of the decisions, the 


management decisions that I know of. He used to arg 
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with clients and things like that. 


no 
MR. GROSSMAN: I have,further questions, 


your Honor, 


THE COURT: 


I think this is a good time 
to take a short recess. 


MR. KALL: Thank you, your Honor, 


THE COURT: All right. Take a short 


recess. 


THE CLERK: Court stands for a short 


recess, 


(Whereupon at this point a short recess 


was taken after which the trial was resumed, ) 


THE CC‘ "; All right. 


MR. KALL: May I have these marked, 


(Two papers marked as plaintiff's 
Exhibits 5 and 6 for identification. ) 


CROSS EXAMINATION 


BY MR. KALL: 


Q Mr. er did this proposition regarding Midtown Car 
Center Management Corporation, was it ever implemented? 
No. e 


Never took effects; is that correct? 


Correct, as far as I '.now, it didn't. 


THE COURT: That is the operaticn, what 
you have told us. 


> 
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THE WITNESS: That's right. 
THE COURT: The issuance and transfer 


of stock? 


THE WITNESS: Transfers of the Corpora- 
tions were never performed by me, if that is what 


you are asking. 


BY MR, KALL: 
Q To yar knowledge, was Auto Dynamics still in existence 
in '64? 
A Yes. 
Q Did there come a time when you as attorney for wae — 


Midtown Management Corporation applied for a loan 


through the First Trust and Deposit Company? 
A I don't recall. 


| 
sf | 
Q I am going to show y¢, plaintiff's Exhibit 6 and ask | 

you to glance at this and see if you heve any knowledge | 
of this application to the Small Business Admini stratioy 
through First Trust and Deposit? You will note that 


the applications lists you as attorney. | 


- A What is the date that it was filed, do you know? 


Q I don't recall. # oO 


A In other words, this page here is a specimen copy; 
is that right? | 

| 
Yes. | 
| 


And that was filled out by me as far as the name of the 
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Corporation was concerned. All right. 
Was this application ever submitted to the bank? 
I don't know. 


Did you ever have any conversations with Mr. Lloyd 
Wilson, the loan officer of the First Trust and Deposit} 


Yes. 


You did have conversations? 


I believe so. 
Regarding this application? 
I think what happened, 1 think I was asking about the 


possibility of getting a Small Business Administration 


loan. 


THE COURT: ‘Asked by whom? 
. THE WITNESS: I don't recall, your 
Honor. This just refreshes my recollection as 
to how I got the form, is really all. That is 
why I asked what the date was. @ 


THE COURT: I didn't mean to interrupt 


you. 


THE WITNESS: I was just trying to 
Satisfy myself, I believe I had a conversation 
with Mr. Bersani and probably Mr. Tambs, as I 
recall, about the method whereby you appled to the | 


Small Business Administration, and I took it up 
with a banker who would be familiar with it, and 
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@ 1 that was Lloyd Wilson, because I believe he 


handled $BA moneys with the First Trust, and I 


believe he provided me with a form, and I filled 
in the name of the Corporation on the specimen 
copy and turned it over to -- I don't know who I 
turned it over to, and they want ahead and filled 
it out, i 


BY MR, KALL: 


Q When you filled out this application, did you indicate 
as to who were the owners of the stock? 


A I didn't fill that out. 


THE COURT: He says he didn't do it. 

A (Continuing) In other words, all I did was get him a 
specimen copy, take it back to the office and said 
"Fill this thing out the way you want to fill it out 
so we qualify for a participation bank loan.” All I 


did was put in the name of the Corporation, That is 


my writing. 


Q Is this your writing (indicating)? 


A No sir, this is not. 
Q I show you plaintiff's Exhibit 5 and ask you if this is| 
your writing? 

A That is my writing. 


Q You prepared that document? 


It is not a document. It is a note. 


} 
| 
| 
| 
t 
| 
| 
| 
| 
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You prepared that note? 


I made the note, 


(Gui ~ Cross) 


MR, KALL: Your Honor, I would like to 
introduce Exhibit 5 in evidence. 


MR. GROSSMAN; I have no objection. 


THE COURT: All right. Received. 
(Plaintiff's Exhibit #5 for identificatidn 


received in evidence.) 


MR. KALL: Your Honor, I would like also 
to introduce plaintiff's Exhibit 6,which as Mr. 
Grossman will ve aabieee are photostats of recordi 
which were produced mn the basis of a subpoena 
for an examination before trial, and I ask that | 
they be introduced ahowthe the records kept by, the| 


bank in the normal course of business, 


402k 
- >. 


| 
| 
_ 
‘THE COURT: Are you going to use ‘that 

6 (indicating)? 
MR, KALL: No. 


THE COURT: Then use #6 on this Exhibit. | 

MR, GROSSMAN: That was a mistake, It 
was attached to another Exhibit which Mr. Kall 1s 
going to offer right now, and it was aveonscunts 


connected to it. 


THE COURT: Exhibit 6 is what, the 


application far a Smali Business loan? 
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MR. KALL: These are various documents 


eb red TO 
Bubposneet by us, Mr, Grossman and myself, from 


First Trust and Deposit. This is a letter from 
the Bank to the Internal Revenue Service, the 


signature cards, corporate resolution application 


from Small Business Administration and numerous 


financial exhibits. 


MR, GROSSMAN: Your Honor, I will admit 
to the authenticity of these documents and the 
fact they were records kept in the ordinary course 
of business. To the extent that there is any ; 
hearsay that appears in these Bank records, I 


would lixe to reserve an objection to.’ | - 


| 

THE COURT: What is the purpose of then? | 

What do they purport to be? | | 
MR. KALL?. They purport to be an : 
application to the First Trust and Deposit, vei 


Honor. 
THE COURT: May I see them? +e 
20 : MR, KALLt Yes. (Hands documents to. 
21 the Court.) ee ae 
" THE COURT: I don't know what this 
23 is supposed to be. Here is an applicant's state- 


MR. GROSSMAN; Pardon,your Honor? . 
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THE COURT: 3 say, here is an applicant's 
statement, which appears to be unexecuted. 
MR, KALL: I submit, your Honor, that 


for whatever worth it is, we have to indicate. 


THE COURT: To indicate what? 

MR. KALL: That the bank's records 
indicate that the shareholders for other than Mr, 
a said tesa were listed in the corporate stock 
book. 


MR. GROSSMAN: On those grounds I object 


because that 4s clear hearsay. 


THE COURT: And 5 is not certified 
by anyone. That is the problem. I don't know 
who made this up. If these are all facts, you 
have to have somebody who can testify to them, . 


or you have some records -- I guess the best 


récords would be the records of the corporation. 

MR, KALL: That is correct. ie 

THE COURT: The stock books, the receipt 

books, the corporate records. But here is ay 
corporation -- I will accept the corporate | 


resolution for depositing money, I mean the auth- 


orized depository, but I don't see how -- I don't | 
even know how this got into the bank. | 
MR. KALL: These records were in the 
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account file of the bank. 


THF COURT: They produced them, There 
ef 
is no question about it. You- 5 say so. But 


here they don't appear to be executed. 


MR. KALL: I realize that, your Honor. 

THE COURT: What probative value have 
they got? 

MR. KALL: Well, based upon whatever --- 


THE COURT: I will accept them for the 
purpose of showing that these records were in the 
bank. | 
MR, KALL; All right. | 


THE COURT: But not for the truth of the 


statements contained therein. 


MR. GROSSMAN: That is fine, your Honor. 
MR, KALL: All right. 


THE COURT: All right, with that 
limitation they are received. : 
(Plaintiff's Exhibit #6 for identificatidn 


received into evidence.) 


BY MR. KALL: 
Q Mr, Gulf, I show you plaintiff's Exhibit 5 and ask you | 
4f you recall when you made out this memorandum, 


A No, I do not. 


Q And from reading this memorandum, if my arithmetic is | 
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correct, it shows that 100% of the stock was to be 


issued to various individuals, excluding Mr. Bersani; 


is that correct? 


A That looks like a proposed list. One hundred percent 
of stock. 


THE COURT: In what company? 

THE WITNESS: Midtown Car Center 
Management Corporation. It was apparently a 
proposed list of shareholders. As a matter of 
fact, Mr. Kall, I think Henry Kerr was actually 


@ shareholder. I believe he was. 


MR, KALL: I-don't know. I have no 
further questions, your Honor. | 


THE COURT: Any redirect? 


REDIRECT EXAMINATION a 
BY MR. GROSSMAN: 
go Sir, was this list made up to indicate to the banks 
that these were the shareholders or were these for 


some other purposes? 


A I don't know what I made up the list for. I may have 
simply copied down what somebody has said to me. It is | 
not unusual for me to do that. That he had a proposed 
list of shareholders. It includes Leonard Bersani as 

well as all these persons Rs Sg Prince. 


Q Was Leonard Bersani, sir, involved also in making the 


? 
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application to the Small Business Administration for a 


loan? 
A Yes, I think he may have actually handled something 
in connection with it. That is what that may be. 

THE COURT: As I understand your 
tedtimony, Mr. Gud, your only connection with the 
application to the Small Business Administration 
was to procure a specimen application form and to 
fill in the corporate title at the top. 

THE WITNESS: Which is the working sheet 
That is correct, your Honor. I didn't handle the 
actual application. 

RECROSS EXAMINATION - 

| BY MR, KALL: 
Q Mr. was were you to receive a fee if the Small 
Buriness application was approved? 
A I don't recall, Mr. Kall. 
Q The bank papers indicate that you were to receive 2h 
of any funds. Does that refresh your recollection? 
A Not at all. 

MR. GROSSMAN: I have no further 
questions. A 

MR. KALL: No further questions, your 
Honor. 


THE COURT; Just a moment. May I see 
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& l those Exhibits. 


to 


MR, KALL: Your Honor, Mr. Grossman and 
3 I both recall that the Exhibit listing the share- 
4 holders was furnished to us from the First Trust 


MASTER. 
and Deposit from their eecount files. 


6 MR. GROSSMAN: I will stipu’ te as to 
7 that, your Honor. That it is part of the bank 
8 records, 


THE COURT: It is received as a bank 
record, 
1] | MR. GROSSMAN: Yes. 
| 
THE COURT: In the absence of some other | 
| 
proof, but not as to proof of the facts stated 
there. Anything further of Mr. ise i 
MR. KALL: I have nothing. : 
e SSMAN: No. 


THE COURT: Thank you, Mr. Gui. 


Ay 
(Witness excused.) aj 


3 


| 
| 
| 
| 
| 
18 | THE WITNESS: Thank you, your Honor, 
| 
| 
| 
| 
| 
| 


- MR, GROSSMAN: I would like to call at 

a this time John Hildebrand, t 

22 JOHN W, HILDEBRAND, called asa witness 

23 in behalf of the defendant, being first duly sworn] 
x ) 24 | was examined and testified as follows, : | 


aed DIRECT EXAMINATION 


| 
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BY MR, GROSSMAN: 


Q 


A 


& 


& 


© 


Will you state your full name, sir. 


My name is John W, Hildebrang. 


And what is your address, sir? 


125 Goodrich Avenue, Syracuse. 
Is that your home address, sir? 
Yes,it is. 


And what is your present occupation, sir? 
I am director of the Syracuse Urban Renewal Agency. 
Now, sir, were you ever employed by the Auto Dynamics 


Corporation? 


Yes I was. 
And when did you come to Auto Dynamics? 
About August 1963, 


What were you doing prior to that, sir? 

I was with a consulting engineering firm in Syracuse, 
O'Brien & Geer, : 

How did you apply for the job at Auto Dynamics? ¢ 

A friend of mine told me that he understood Mr, Bersant| 
might be looking for an accountant to work the Car 
Center, 4 ; 
And what did you do after that? , 
Following that I called Mr, Bersani and made an appeant| 
ment to see him at his office in the Midtown Plaza, met | 


with him end was hired, 
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At that meeting? 


Following that meeting, yes. 


I see. Did Mr. Bersani tell you how much you would be 
makin? 


| 
Yes, he did, 
At that meeting? 


$10,000. Right. 


Now, sir, what position did you take with Auto Dynamics 
as a result of this meeting with Mr. Bersani? | 
My title was comptroller. | 
An@ what were your functions as comptroller? | 


As I recall, Mr. Bersani gave me four principal assign-| 
ments; 1, was to assist in bringing the accounting 
records up to date; 2, was to develope a system of. 
periodic reports for Mr. Bersani's use; 3, was to set 
up an accounts seselvely system and 4, to develope, 
accounting and auditing proceedings for the Center, 
Now, sir, what kind of, ‘reporting system was this that yp 
were to set, up for Mr.|Bersant's use? 

Well, there. were prinartly reports indicating in terns 
of dollars the weekly volume of work in the Center, not 
only Auto Dynamics, but MKC Tire, the Muffler shops, -=- 
I think those were the | ‘three principal ones. And ‘the 
restlts, | ‘operating results each week, was to determine 
how the business was progressing. 


iy py. : ; si 
vf thee 5 
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I see. Now all of the -- you were receiving a salary | 
| 


from Auto Dynamics; is that correct? 
That is correct. 


New, sir, who got copies of those reports that you | 
| 


made? 


We kept one in the Auto Dynamics file and sent the 
other copy to Mr. Persani's office. 


Did you dsliver those personally to Mr. Bersani? 
They were usually sent over in the interoffice mail, 
And those were weekly reports you say? 

We tried to do them weekly, yes. 

What was the difference between these reports and the 
system that was there before? 

The system that was there was the usual accounting 
system which results in monthly reports, the overall 


balance sheet, and a profit and loss statement without 
dividing it up into the various units that made up the 


company, Just a sort of a consolidated type of report 


and only once a month. 


Did you or anyone in Auto Dynamics review these reports 
with Mr, Bersani? 


On occasion. 


You did? 


Yes, 


De you recall about how often you would review these 
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reports with him? 


Well, I would say at least twice a month, perhaps 
oftener. 
Were there any other persons present when you went 


over these reports with him? 
Sometimes, yes. 


Who might be present at those conferences? 
Usually Mr. Slepan. 


Do you recall whether or not either of the two was ina 
subordinate position when reviewing these reports as to 


the operations of the various parts of the Car Center? 


Well, Mr. Bersani asked the questions. 
And you and Mr. Slepan would give the answers? 


As best we could, yes. 

In your overall dealings with the presons involved in 

the Car Center, who to your mind was in overall charge 
t 


of what transpired atAuto Dynamics? 


Well, there seemed to be two. I would say you had to 
do business, Mr. Slepan operated Auto Dynamics, but 
certainly bdbehind the scenes was Mr. Bersani. 


Now, did that go as far as matters affecting Auto 


7 


Dynamics in particular rather than the entire Car 


Center? 


’ 


Well, it seemed to relate primarily to Auto Dynamics. 
That was the largest unit in the Car Center in terms 
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of volume and the mumber of employees and the + mount 
o° work done. It also related to MKC Tire. 


I see, Was MKC Tire very closely related to Auto 
Dynamics? 


Separate companies but adjoining space; same Car Center 
Were there any similar or sdme officers, if you excall? 


Yes, there was an overlapping of two. 


And who were those two? 


My recollection is that Mr. Slepan was Vice-President 


of MKC Tire and Tambs was Sccretary-Treasurer. 
Now were these two corporations related to Mr. Bersant 


in any manner, differently than the other entities | 


that were in the Car Center? 


Well, yes, I would say they did. The other entities 
ie 


bere 


4n the Center were more in a position of merely beins 
tenants occupying mee and paying a rental. 


THE COURT; Mr, Hildebrand, Mr. Bercant, 
4f my recollection 4s correct, testified that. ither 
ig: 


were about 30 tenants in the overall project.” 


Would that be your judgment? 
THE WITNESS: I didn't realize that ther 


were that many. 


THE COURT: I don't know. My recollecti 


may be wrong. How many would you say? | 
THE WITNESS: There were quite a few. 
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THE COURT: How many would you say? 

THE WITNESS: Ten or fifteen. 

THE COURT: Did you make up monthly 
reports on the Tire Company, Auto Dynamics and 
you said one other company. What about the other, 


did you make up monthly reports on them? 
THE WITNESS: No. No. 


THE COURT: Or weekly reports I should 


gay. 
THE WITNESS: Neither, Neither. 


MR, GROSSMAN: Could you repeat my 
question an“ the part answer, if you would please? 

(The Court Reporter repeated the last 
question by Mr. Grossman and the answer by the 


witness. ) 


BY MR. GROSSMAN: 


Q Was that your complete answer? 


A Yes, it was. 


Q Now, sir, were you aware of withholding taxes being 
delinquent by the Auto Dynamics Corporatian? 


A Yes. 


Q Now, how did you become aware of this, sir? 


A l became aware of it in two ways, 1, the fact that 
there were returns filed without remittances, and 2, 


the several visits that were made to the Center by an 
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agent of the IRS. 


And what was his name; do you recall? 
Mr, Thomas Connors. 
And did he come to see you, sir? 


I don't know as he came to see me personally, but he 
did stop in my office. 


Did he also see Mr. Slepan and Mr. Tambs? 


If they happened to be around, yes. 


Did you satisfy the revenue officer with what he was 
seeking or did you send him elsewhere? 


drop the answer right there. 
Did you refer him to anyone when he came to see you? 


I wouldn't say I satisfied him exactly, no. I will 
| 
Well I am afraid I did. I suggested he see Mr, oe | 


Did Mr. Slepan send him elsewhere when he came to see 


Mr, Slépan when you were in Mr, Slepan's presence? ~ 


Yes, Same suggestion. . Be 


a} So i 
And was that the same for Mr. Tambs @® aise. 


I don't recall, More often than not Mr, Tambs wasn't 


yy ene 


there when I was. ee | di 


I see. Now, do yw recall whether or not .Mr. Bersani 


ever satisfied the delinquent withholding taxes during | 


the time you were with the Corporation? 4 


Not to my knowledge. 4 


I see, Now, sir, do you recall in December of 1963 


? 


{ 
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whether or not the Auto Dynamics Corporation or the 


officers of that Corporation attempted to secure any 


loan from a bank? 


Yes I do. 


De you recall how much? Did they actually secure such 


a loan? 


They secured -- yes, they did secure such a loan. 
And do you recall the face amount of that loan? 
Twenty thousand. 


And do you recall why the officers were attempting 


to secure such a loan? 


Why? 


Yes. 


It was to bs plied to the withholding tax liability. | 


Do you recall whether or not the proceeds of the loan 


actually were applied to the withholding tax liability4 


No they were not. 


Do you recall where any substantial amount of that loay 


went, sir? 


My recollection is that the proceeds of the loan were | 
deposited in the Auto Dynamics general checking accoun} 
dn the Marine Midland Bank, and that shortly thereafte} 


Mr. Tambs -- Mr, Bersani requested the money. 
Do you recall whether Mr. Bersani got a substantial 
amount of that? 
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Well I know he didnt get it all because some checks 
had cleared against it by the next day or two. My 
recollection is that perhaps $17,000 of it. 


Were you in favor -- did you express an opinion as to 
whether or not Mr. Tambs should clear that to Mr. 
Bersani? 


I had» nothing to say about it. 


Do you recall whether anyone else in the Corporation 
office voiced any opinion as to whether or not that 
money should be paid over to Mr. Bersani? 


I don't recall. 


Now, sir, do you recall whether or not when you came 
with the Corporation,the Corporation was adequately - 
financed to satisfy the obligations that it incurred? 


No. it was quite undercapitalized I would Bay. 
Did it usually have enough money to pay the payroll? 


Barely, yes. EMP 
Where did it generally get the money for paying the 
payroll? 


i] 


Well, apart from the operation itself and occasionally | 


from Mr. Bersani, 

I see. Mr, Bersani personally or one of his entities, 
sir? 

I don't know where the funds came from. 
But you know it came from Mr. Bersani? 
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Yes. 
Do you recall who selected the creditors of the 
Corporation who would get paid from whatever available 


funds there were, sir? 


I didn't have too much to do with that. Mr. Tambs 


drew the checks and signed them. I know that he quite 


often discussed this matter with Mr. Bersani directly. 


Now, did Mr. Tambs sign these checks on his own 
direction or was he under orders from anyone as to who 


would get paid? 


That wasn't in my province. 


I see. Now you said you know that Mr. Tambs discussed 


these matters with Mr. Bersani. Were Mr. T,mbs and 


Mr, Bersani on an equal plane as far as their level of 
importance in Auto Dynamics? 
I wouldn't say any more than I was. 


Was either one of them subordinate to the other one? 


Yes. 


And who was the superior there? 


Mr. Bersani, 


Now, sir, were Mr, Bersani and Mr. Slepan on an equal 


plane es to the management of Auto Dynamics' affairs 


or was one there also subordinate to another? 


Well again on day to day operating matters, Mr. Slepan 


performed that function, carried that out, 


RG | 
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he took his orders from Mr. Bersani. 


Now, sir, during your ~-- strike that. After you came 
to Auto Dynamics did you change the manner of making 
the payroll? 


Yes, At the time I arrived the payroll was being 
distributed in cash, not by envelopes. And receipts 
were signed for the envelope by eachenployee as he 
received his weekly pay. I suggested that they ought 
to have a payroll account and pay employees by check, 
For two reasons. Principally, one, the fact that the 
checks themselves then would automatically become a 
receipt. And two, for security reasons. It meant then 
that fairly large sums of cash wouldn't have to be kept 
on the premises or brought by armored car. And this 
account was actually established. . 
oe 
I see. Did you suggest at that time that either net | 


wages or gross wages go gue the account? 


Gross wages. a | 


I see. Did that actually occur? 
It did for a little bit. 


I see.. Then what happened, sir? 

Well, then the net payroll over say the first two or 
three deposits and there after what was actually | 
deposited. r 7 | | 


Do you recall whether any of those net payrolls came | 


» | 
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from Mr. Bersani? 


Not specifically, but there were advances made after net 
payrolls were being deposited which could very well 
have included the net payroll. 
Do you recall whether or not those advances from Mr, 
Bersani and/or his related Corporations were advanced. 
to cover specific items or whether they were merely 


arbitrary amounts sent over at some time? 


The only one that I was actually involved in was to 
cover specific items. 


Do you recall what items these were? 


No, only that they were to cover payroll and certain 


accounts payable to regular suppliers of the Car Center| 


And so then was there an even amount of money or was 


! 12 
@ | 
| 


4t an exact total? * 


Even amount. 


THE COURT: When you say suppliers to 
the Car Center, are you talking about the Car 


Center as a whole? 


THE WITNESS; Auto Dynamics, sir. 
I didn't 


MR. GROSSMAN: I am sorry. 


ges the answer. 


(The Court Reporter repeated the 


answer as above recorded.) 


BY MR, GROSSMAN: 
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By even amount do you mean the amount that was owed 
or by a round figure? 

Round figure. 

Now, sir, when did you leave Auto Dynamics? 


About May of 1964, 


Do you recall the circumstances of your departure, sir? 


Yes I do. It happened, it occurred on one saturday 
morning at a meeting called at the Car Center offices, 
Auto Dynamics offices, by Mr. Bersani, and we aetents 


the matter of the operations of the Car Center, and it 
| 


was obvious that something had to be done to ---~ 


THE COURT: When you say the "Car | 
Center," are you referring to --- ? | 


THE WITNESS: I am sorry. I mean Auto | 


Dynamics, sir. 
THE COURT: You see, we have been using | 


the term "Car Center" more or less to refer to the} 


entire project. 


THE WITNESS: Right. I understand. Ir 
didn't mean to confuse the situation. We discussef 
the operations of Auto Dynamics and it was quite 
obvious something had to be done to cut back or 
drastically prune the overhead, and one of the | 

_ most valuable decisions was made, and as a result | 


Gp that conversation my position was terminated. 
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I see. And was this by Mr. Bersani. 


Yes. 


Did you question his authority to terminate your 
employment? 
No, 


Now, do you recall whether at that time Mr. Slepan was 
still working for Auto Dynamics? 


I think he was, well, physically present, but I don't 
believe at that time he was any longer on the payroll. 


You mean he was physically present in Syracuse? 


Yes, sort of winding up his affairs. 


I see. But he was taken off the payroll? 
Yes, 


Do you recall under what circumstances? 


Yes I do. They were quite similar to mine. 


He was requested by Mr. Bersani to leave? 


Yes. 
Do you recall at that time whether Mr. Petrucci was 
still working for Auto Dynamics? 


No he was not. 


whdTt 
And do you recall under,jcircumstances he left? 


Under the same circumstances as my own. 
Now, sir, when Mr. Slepan was taken off the Auto 


Dynamic payroll, who was put in to act as the leading 


. 
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officer of the Corporation? 


A Mr, McPherson. 

Q Was that the same McPherson that had been with MKC 
Tire CompanY? 

A Yes. 

Q And what did he do with his rol@ in the Tire Company? 

A I don't know. 

Q Now, sir, at the time that you were taken off the Auto 
Dynamics payroll, was Mr. Bersani still in his position 
in Primex Equities? : | 

A I don't really know, sir. 

MR, GROSSMAN: I have no further. * | 
questions, your Honor. Fy. 
CROSS EXAMINATION z: 
BY MR, KALL: = 
i 

Q Mr, Hildebrand, just a few questions, When you were 
hired, were you also interviewed by Mr, Slepan? 

A No, The morning I reposted for work Mr, Slepan end 
Mr, Tambs were called to Mr, Bersani's office in Mia 
town Plaza, and I was introduced to them at that time. 
That was my first recollection of meeting Mr. Slepan, 

Q These weekly reports that you said you made out, did 
Mr. Slepan ‘and Mr. Tambs also see a copy of those reports? 

A I am sure they did. We had copies in our file because 


these were cummulative. reports and one was built upon 
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the other. 
You said that Mr. Connors wanted some payroll taxes 


paid and you would send him to see Mr. Bersani; is 


that correct? 


I didn't send him to see Mr, Bersani. I suggested he 
might see him, rather. 


Do you Bcall when the first time was you suggested 
that he go see Mr. Bersani? 

Some time prior to the first of the year. 

What year? 


December of '63. 

I am sorry. I can't hear you. 

’ecember of '63, probably as best I can recall. 
When did you start to work for Auto Dynamics? 


August. 
*63? 


Yes. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 


Do you recall or know who prepared the payroll reports 
for the third quarter of '63? 


They were prepared by one of the bookkeeping staff. 
Do you recall who paid these payroll reports? 

Who what? 

Who paid this report --the amount of money that was 
due on this report? 

I believe it was Auto Dynamics, 
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Wasn't it a fact, sir, that Mr. Bersani advanced funds 
to Auto Dynamics to pay this quarterly report? 


I don't really recall, 

Wasn't it a fact, sir, that the moneys that were 
borrowed -~- strike that. The payroll withholding and 
FICA that were due for the third quarter of '63, when 
was that report tq be filed? 


My recollection is it was due 30 days after the end 


of the quarter, 


In other words, sir it would be October 3lst? 
October 31st. 


Isn't that correct? Isn't it a fact that in December 
1963 the fourth quarter of '63 would not yet have been 
due? 


True, 


And isn't it a fact, sir, that the loan that was ; 


obtained of $20,000.00, the $20,000 loan was to reimburse 


to Mr. Bersani for the funds which he advanced Auto 
Dynamics to pay t)s third quarter of '63?7 ™ 


I don't recall. 

I am sorry, I couldn't hear you. 

I said "I don't recall." 

Could it have been? 

It could have. 

Did Mr. Bersani have any control over the day to day 
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operations of the business? 


' I assumed he did. He was over there quite often. 


How often is quite often? Once 4 week? Once a month? 
Once a week, probably. 


Once a week probably. Did he make any of the deposits? 


What is that? 
Did he make any of the deposits? 
I don't believe so. 


Prepare any of the checks? 


Actually write them out? . 

Or @Bsign them or axamine the checks? 

I don't know about examining them, but he didn't sign 
any that I was aware of. 


To your knowledge was any creditor preferred over 
another creditor? 

Not to my knowledge. I was not that closely related 
to it, so not to my knowledge, 

Am I correct in stating --- 


THE COURT: By “referred” do you mean 
veRe 
gomejpaid and some weren't? 


MR, KAult: Yes. 


MR. GROSSMAN: Well your Honor, I think 
it is the same kind of a question. I don't think 
the witness understands. And I think Mr, Kall is 


asking for a legal conclusion. 
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THE COURT: Sustained. If that is what 


you are getting at, is a legal preference, 


MR, KALL; I am not asking fer a 
legal preference, I am asking if in reality -- 

THE COURT: Well, if some, paid and some 
weren't, there was a preference of a kind. 

MR. KALL: That is correct. And the 
witness has already testified to that fact. 


eo? 


THE COURT: But a legal preference, I 
don't know. They were selecting, apparently the 
testimony is that certain creditors were selected 
for payments and certain others were not paid. 


MR. KALL; All right. 


BY MR, KALL: 


Q 


What was, if you know, the liability position of Auto 
Dynamics in say October, November or December 19637 


liability position? 
Yes. Did Auto Dynamics owe a lot of money? 
My recollection is that they did. 


They did, Have yor had any idea as to the extent of 
+ne liability? 

No I do not, 

Do you have any idea as to the --- strike that. You 
gaid you continued on until about April 1964; is that 


correct? o 
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May of '64, Did the financial] position of Auto 


A May. 


Dynamics in relation to liabilities change from the 
October-November of 1963 until you left in 19€4? 


A . Yes. It got worse. 


Q Were there more bills being paid --- I am sorry. Were 
there more bills paid when you left than in the Fall 
of 63? 


You mean dollar amount? 
Dollar amount or individual number dollar amount. 


Probably more, 


on > © PY 


Do you have an idea of how much more? 


f No sir. 

Q To your knowledge --- 
MR, GROSSMAN; May I have that answer? 
(The Court Reporter repeated the 


answer as above recorded.) 


BY MR. KALL: 

Q Did Auto Dynamics to your knowledges ever pay any rent 
to Mr. Bersani or Primex Equities? 
I dort recall that. 
What? 

A I don't recall. 


Do you have any knowledge that any rent was paid? 
I don't. 
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e& l Q Had you ever seen the lease? 
2 A I am sure I mist have. 
5 Q Did you have any idea as to the amount of rent that 
4 was required to be paid? 
5 A I don't any longer have £45 
6 Q Did you at the time? 
7 A I probably did at the time. 
8 Q Did you prepare financial statements for the Auto 


Dynamics of Syracuse? 


10 A The weekly reports, yes. 

_ Did you make an income and expense summary for each 

ts | week? i | 
13 A No, | 


Did you accrue any rent or show any rent payable on 


these reports? 
A I don't recall if I did. 


Q Did Mr. Bersani ever relate to you in words or substancq 


A Yes, iI think I point that out in one of the first 
questions I answered. What my assignrents were and 


duties at the Car Center. 


Q Did he express any concern to you over Primex's failure | 
to receive rents? 


24 A Not that I recall. 


25 Q He never expressed to you the point that he was a con- 


| 


| 
| 
| 
| 
18 why 
the reason/you were engaged to work for Auto Dynamics? 
| 
| 
| 
| 
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cerned landlord? 


I was not involved in that part of it. 


Did he ever state to you or do you know the amount of 
money which Mr. Bersani or his entities advanced to 


Auto Dynamics? 


I was aware of it at the time, but I don't recall now 
how much it was. 

Was it in the neighborhood of a Hundred Thousand? 

It could have been. 


I will show you a piece of typewritten paper which 
shows dates, It shows loans and advances Auto 
Dynamics, and I ask you if you have ever seen this 


pefore? 


I don't recall seeing this. 

Did you prepare this? 

I don't recall that. It is conceivable, but I don't 
recollect it. 


THE COURT; You said you don't recall 
seeing it before? 
THE WITNESS: I don't recall seeing 
that particular report, no. 
BY MR. KALL: 


Q Were you ever asked by Mr. Bersani or anyone to prepare | 
a recapitulation of sums advanced to Auto Dynamics? 
My recollection is that Mr. Tambs did that. 
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Did this? 
I did that necessarily, but there was no recapitulations 
that might have been prepared. 


MR. KALL: All right. I have no 
further questions, your Honor, 


REDIRECT EXAMINATION 


BY MR. KALL: 


Q 


In reference to one of Mr, Kall's suggestions you 
agreed that withholding taxes were due a month after 
the end of the quarter. Do you recall whether or not 
that is a requirement without regard to withholding 
taxes or whether or not they might be due earlier than 
the end of the quarter? 


Well, it depends on the amount. They are due earlier 


than that, yes, if the amounts deducted by the party 
exceed a certain amount, they are due in the form of 
deposits to a withholding tax account at the time the | 
payroll is distributed or drawn. If the amount exceeds, | 
and I don't recollect exactly what that amount is, I 
think it is a Hundred Dollars or some small amount.. 


And wasn't it your understanding that you are required | 
to maintain the withholding as atrust fund for the: =| 


Government currently and not wait until the end of the | 


| 
quarter? 


Yes. 
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Q So that you --- strike that. With thet in mind can you 
make any conclusive statement abou’ why the $20,000 
‘loan was secured by Auto Dyramics? 
Why it was secured? . 

Q Yes. 


A It was secured primarily to deposit so that we could 
show depository receipts for the four-quarter reports, 
as I recollect, as required to bring the amount up to 


the point where we could then secure depository receipts 
which would then be filed with the return. 


Q Are you just speculating now? I don't want you to. 
No, I sm not speculating. 
MR, GROSSMAN: I have no further 


| 

| 

| 

questions. 


MR, KALL: I have no further questions, 
your Honor. sei a 

THE COURT: Just = morent Mr, Hildebrand, 

THE WITNESS: Yes. te 


THE COURT: Now,.when you were hired did | 
you have e place to work? 
‘)- “?HE WITNESS: Yes. 


THE COURT: Where was your place of work? 


Where you actually reported to work? 
THE WITNESS: I was housed in the New 
York Central Terminal building. 
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THE COURT: That is in the Center there? 
THE WITNESS: Yes. 


THE COURT: Was that within the premises 
of the Auto Dynamics? Was it their office, the 
Auto Dynamics office or someone else's office; do 


you know? 


THS WITNESS: Well, I don't really 
recall. I think it was Auto Dynarics, at least 
that is where I work: J. 

THE COURT: That is where you did your 
work, And is that where you did all your work? 


THE WITNESS: All except for the last 
month or two, We were moved out of the terminal 
building into one of the nearby boice operations 
where I had an office I think someting after the 


‘S 
‘3 

Kf 
s 


first of the year. “164, 
zt* 


THE COURT:: And where was this? Was | 
that in the Auto Dynantes ‘office? 


THE WITHESS? yes. ; 

THE COURT: As distinguished, I am 
distinguishing it between that and the Center; in 
a building across ‘the street. : | 

THE WITNESS: It was in that new office. | 


THE COURT: All right. Anything further4 


MR, GROSSMAN: No further questions ‘of 
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MR. GROSSMAN: 
Could you state your full name, sir’? 


(Hirdebrand - Kedirect) 


this witnsss. 
MR. KALL: Neo further questions. 


Tx COURT: All right. Thank you. You 


MR. KALL: Dses Your Honor plan to 
continue fuocther tonight? 
MR. GROSSMAN: Your tonor, I have one 


witness that will take five minutes, hopefully, 


and perhaps five more minutes on reading something 


into the record. 

TH: COURT: And then tho evidence will 
be in? 

MR. (ROSSMAN: I believe so, Your Honor. 

THE COURT: All right. I will stay with 
you. 

MR. GROSSMAN: Okey. M-. Thomas Connors 
please take the stand. 

THOMAS T. CONNOPS, celled ss a witness 
in behalf of the defendant, being first duly swo 
wes examined tud testified as fo7lows: 

TH: COURT: Is it anticipated that there 
will be any rebuttal? 

Mt. “ALL: Not at this time, Your Honor. 

DIRECT EXAMINATION 
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Thomas T. Connors. 
And what is your address, sir? 


West Lake Road, Skaneatelas. 


And what is your present occupation? 

At present I am retired. I formerly was employed by 
the Internal Revenue Service. 

And what was your position with the Internal Revenue 


Service? 


Revenue officer. 


When did you come in cmtect with Auto Dynamics? 


I came in contact with Auto Dynamics prior to these 
quarters in question. The Corporation ha’ filed 

quarterly reports, but they were constantly filing 
them without funds. Therefore, when the delinquent 


| 
| 
| 
| 


account came out, it was my job to go and secure paymen 


of those funds. 


I see. Did you then visit Auto Dynamics in order to 
secure payment? 


Pardon? 


MR, GROSSMAN: Will you read that? 
(The Court Reporter repeated the 
question as above recorded, ) 
THE WITNESS: Yes. 
BY MR, GROSSMAN: 


Q Who did you go to see in Auto Dynamics, sir? 
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I called on Mr. Tambs on some occasions. I also 
called on Mr. Hildebrand and then I called on Mr. 
Bersani. 


yourself 
I see, Now did you just restrict/to these people or 


was there another method in seeing them? 


Well, I originally went to Auto Dynamics because that 
is the one that the tax accounts was against. But I 


found I could not get any real satisfaction there 


because no one had any real authority to issue any check 


I see. When you say "no one there" are you speaking 
now of Mr. Slepan and Mr. Tambs? 
That is correct. 


| 
| 
: 
| 
| 


Did they refer you to anyone? 


They would always have to clear it with Mr, Bersant, 
Mr, Tambs could issue a cheek, but he always had to: 
clear it. ia 

Is that why you went to Mr. Bers ani? 


Yes, i ei i "3 


In subsequent visits aid you go to see Mr. Slepan 
5 P83 
and Mr, Tambs agair. or did you go to Mr, Bersani? | 


ith t 


Very often Mr, Bersani was out of town and I would ‘stop | 
over and advise them,T did talk of the tax account that} 
was due and possibly, dnd hope that they would be able 
to advise Mr. Bersani and acquire a check by my next 

visit. | e 


? 
,? 
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was due from the Corporation? 


A Yes. 


And how would he pay that to you? 
He had no right to sign checks for the Corporation, 
no, but sometimes I would stop at his office and there 


would be a check for me. 


Q From the Corporation or one of Bersani's Corporations, 
if you can recall? 

A I recell that maybe -- yes, this is possible, but some 
of them were paid from other Corporatiams. 


Q Now, sir, would you ever have a conference in which 
Mr. Bersani and the officers of Auto Dynamics were 


1 Q And did Mr. Bersani ever pay you the withholding that 
involved at the same time? 


A Yes, on one or two occasions we ell met. 
o What were the relative positions of the persons in the 
conferences? 
THE COURT: Who were at these 


conferences. And where were they held and when? 


I was there at Mr, Bersani's office, and we went 


20 | THE WITNESS: I recall at one time when 
| over to Auto Dynamics, which is I think a couple 


of blocks away, and we talked with Mr. Slepan and 


24 sankaieiey 


THE COURT: When you say "we" you are 


25 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


24 


25 


Connors = Direct 188 


referring to whom? 
THE WITNESS: Mr. Bersani and I, 
BY MR, GROSSMAN: 


Q I see. And at that particular conference were Mr. 
Slepan and Mr. Bersani on an equal level as to apparent 
authority? 

A MR. KALL: Your honor, I believe this 


calls for a conclusion. 


THE COURT: Sustained. 
BY MR, GROSSMAN; 
Q Well, did either Mr. Bersani or Mr. Slepan act as the 
other was a subordinate of his? 
MR. KALL: Same objection. 


A Yes. 
SHE COURT: Sustained. Tell us what 


happened. 
BY MR, GROSSM"N: 


q@ Well, what happened at the conference, to the best of 
your recollection? 

A Mr. Slepan and I and Mr, Bersani met and we discussed 
the trouble that they were in, and Mr, Bersani was the 
one who was going to try to work out some solution to 


the problem. 
Q Di‘ he indicate to you -- when you say "some solution" 
did he indicate to you that he would make payment? 


A He would attempt to secure funds. 
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Q Did Mr. Slepan ever indicate that he would take charge 
of securing the funds? 
A No. 


Q Did Mr. Bersani ever indicate to you that there were 
other creditors of the Corporation who were also seeking 
to be paid? 

A Yes. And I.was aware that there were other creditors of 
the Corporation, but I didn't know whether -- I tried 
to make it a point that our taxes were the ones that 
were due first. I don't know whether the others were 


paid first or not. 


MR, GROSSMAN: I see. I have no further 


questions,. your Honor. 


CROSS EXAMINATION 
BY MR. KALL: 
Q Just a few questions, Mr. Connors. You said that you 
were aware that the Corporation had other creditors. 


A Creditors? 


Q Other creditors; is that correct? 

A Right. 

% And how did you arrive at this conclusion? 

‘ Well, when I would go over there I would make a demand 
for payment. There was a lot of confusion, he heating 
bill and like that. They were expenses that they had 


to meet. 
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And were you usually successful in obtaining funds 


| 
| 2 when you went there? 
| 


A The majority of cases I would get paid, yes, but it 


was a case of always complying with the regulations. 


5 I always had to wait until the return was filed without 
6 funds. Then this bill would come to me and I would ent¢r 


> | into the ricture for the collection of the bill. And 
| there were times when I would go over and Mr. Bersani 
did tell me "in another week he would be able to have 


the funds for me." 


Were you still on this case in 1964? 
y & 12 | A TI can't recollect on that '64, no. I might say that I 
13 | might not have been. 


Q When you concluded your duties had all the taxes been 
paid up until the time -- correction -- had the taxes ' 


which you were required to collect been paid? 


17 A When I turned the case over to Mr. Montrose, no, they 
18 had not. 

io | 8 Do you recall what quarters were outstanding? 

2 | A No, I don't. 

21 | MR. KALL: I have no further questions, 
a | your Honor, 

ie ‘i MR, GROSSMAN: I have no further 
24 | questions of the witness, your Honor, 


THE COURT: You are excused. 
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(Witness excused. ) 


MR. GROSSMAN; 


like to 


Now your Honor, I would 


ead into the record part of Mr. Bersani's 


deposition in the case, with regard to the 


question of who owned the assets of Auto Dynamics, 


of which there was some question raised, and I 


like to read from page 41, and this is the 


deposition that was taken on August 17, 1970, the 
question starting on line 4: 
"Now, sir, I take it the agss»ts of the operutions 


ef the dynamometer company were not owned by the 


Corporation, Auto Dynamics, is that corract? 


It took me a long time to learn to say dynamometer 
too. They weren't, they were owned by Primex. 


Including the dynamometer? 

To ansver your question, I think everything in 
that particular stall was bought and paid for by 
Primex Equities, and that we had a lease and the 
lease called for that, that it would be fully 
equipped -- am I right on that? 


MR, KALL3 Yea. 


BY MR, GROSSMAN: 


Q 


1 see. Now ware any of these assets contributed 
to Auto Dynamics of Syracuse or were they still 
owned by Primex througntouw this entire period 


which we have in controversy now? 


ee 
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& 1 A They were always owned by Primex. 


to 
2) 


Now I take it -- was there a written lease that 


was entered into? 


A Yes there was. 
5 Q So I take it, then, the one asset that you know of 
6 that Auto Dynamics of Syracuse did own was the 
> interest in the lease as lessee; is that correct, 
sir? 


A Yes, plus they may have bought the small tools 


and things, I am not sure about that." 


| 
That concludes that from the deposition, | 


your Honor. 


We attempted to subpoena Mr. Tambs for 
this trial and unfortunately he was unable to be 


served, Ye is apparently away on vacation and 


will not be back, and I would like to read a 


portion of his deposition into evidence at this 


point as a witness who is unavailable and outside 
of the jurisdiction. 


MR. KALL: Your Honor, I object to that 
on the basis I would have no opportunity to cross 
examine Mr. Tambs. 


THE COURT: Did you have notice of the 
taking of this deposition? 
MR, KALL: 


Yes. 
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MR. GROSSMAN: He was present at the 


THE COURT: Where ces the witness live? 


More than a hundred miles from the place of holdin; 
court? 7. 


MR. GROSSMAN; I believe he is away. The 


marshal was unable to locate him. 


THE COURT: Bs agate does he live? 
IdTeQU Qa 
MR. KALL: Chategey? ! re 
dT edu 
THE COURT: Cheaters PY He 18 subject to - 


| subpoena of this Court. If there is an objection 


to reading the testimony, I will adjourn it so 
that you can get his testimony. 


wee MR, KALL; Iet me ask, whet son spongy 3 


were you goirg to. read? aie 
MR. GROSSMAN: i have a few places in 


lie, 


ae 


here. 


Your Hono?’ I would -- if I may talk 


with Mr. Kall, I may possibly dispense with Me, 
Tambts testimony. 


THE COURT! You need not dispense with 
anything, If there is proof available, I want 
it presented, documentery or otherwise. If this 
witness is in Chatagay, what I would suggest is 


that you show counsel the parts of the deposition 
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to 


that you are referring to, and there may not be 


any objection to it. If there is, there is no 


gury and I can recess svithout any 7 arm, and we can 


get him or anybody else that you need. 


MR. GROSSMAN: Well your Honor, I will 
show Mr. Kall the testimony and see whether or 
no¥ there is any objection. 


re ld 
‘basins Mae between counsel off 
the record.) 
MR. GROSSMAN: Okay your Honor, Mr..Kalj 
onan 
has no objectinn to my reading the portions. —. ] 


THE COURT: All right. Read them into. 


the record. 


MR, GROSSMAN: I am going to dart with -4 
THE COURT: You have a copy of the | | 
deposition? 


MR. KALL: Yes, I have. 

THE COURT: All right. Give the pages 

MR. GROSSMAN: All right. Page 110,. 
your Honor, And this is a deposition of Mr. | 


Aubrey Tambs taken on July 9, 1970. Page 110, and | 
starting on line 9: 
Q "Let me réphrase this. I take it since you | 
were in charge of the payroll and other record yl 
keeping of the Corporation that you were avare from | 
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the beginning as to the Corporation being 
delinquent in paying its withholding taxes. 


Yes, 
Whenever that occurred, you were aware of it? 


Oh, yes, because we were supposed to. get 


around a quarter of a million dollars to 


start that Corporation off. You realize we 
started out with a complement of over 80 men 
with no business at all, and naturally the: 


figured on losing money from the beginning” 5 
until it got on its feet. Well, this “\-*. 
quarter of a million dollars t::1t we were” 


“ 


supposed to get never appeared. ii ete Be 


‘Well, now --- bs me 
(Interrupting) Out of that, of course, ‘we. 
were going to pay the withholding taxes and 


— 


so: forth. = 


Where were you supposed to receive that 
quarter of million dollars from? 

Mr. Bersani was -~ I understand was going to 
get it, provided ---~ 


Advance that amount to you? 


Yes. 
“he, 


Now, sir, did Mr. Bersani and some of his 


entities advance money to you at periods of 
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A Yes. 
Q Do you recall exactly how much was advanced 


A No, I do not. 


Q Now, sir, who did you meet with in Auto 


A . Well, of course we nad to make the payroll 


| 

| 

time, that is, to Auto Dynamics? | 
' | 

| 

| 

to you? | 


‘pynamics or outside of Auto Dynamics to 
determine to whom.to make checks payable to 
as part of your activity of writing ehecks? |: 


checks. That was number one on the agenda. | 
If there was any money left over ” would say | 
Mr,.Bersani or the officers decided who was "| 
to be paid. That's all there was to it." 
That is the quotations on that part, ie a 
Honor. Now I am going to page 136 of that 


deposition at line 21: 


sir, who set the salary that you were paid? 
Mr. Bersani.. 
Q Was it the same salary that you had been paid 


before you went with Auto Dynamics of Syracuse, 
while you were working --- | 
A (Interrupting) “I think I got a ota raise. 
I was getting $135.00. 
Q With Bersani Construction? 
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| 
| 
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! 


Oo 


@ 


page 


Right. 


Then when you went to Auto Dynamics you got 


a raise? 


| 
| 
| 
| 


Right. 
Dia Mr. Bersani indicate to you that that 
salary would continue for any length of time? 


I don't understand what you mean. 


Wéll now, did he indicate to you that you 


would continue receiving $160.00 per week for} 
any set period of time? |- 
: io | 


No, just that it was related -- relateé to me | 


that I was going to get $160.00 a w.ck over 


there, and that is as far as I knew. I 


figured I was going to get $160.00 for each 


| 
1 
| 
| 
| 
| 


week that I worked. Nobody said anything about 
a raise. Nobody said anything about getting 


less," 


Now the last part, your Honor, is on 
139, line 17. I am sorry. It is line 18. 
“Now, sir, up until the dem’ se -- up until 
the Corporation went out of business in what 
you stated was December of 1964, did the 
Corporation continus to pay salaries to the 
employees? 
Up until the time it went out? 
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*Q It paid the saleries and ..ages, I take it, 


A Yes.” 


Yes. 


Oh yes. 
up until the end? 


And that concludes the testimony, your 
Honor, and that also concludes the Government's 


case, your Honor, 


THE COURT: Testimony of the Government 


2 


41s closed. Any rebuttal? 


a 
ig 


MR. KALL: No rebuttal. 


THE COURT: Testimony is closed. — 
MR. KALL: I would like to make a motion | 
at this time, your Honor, that the counterclaim 
of the U. S. Government be dismissed on the 


condition that there was no proof that Mr. Bersani 
wilfully attempted to prevent the collection or the| 
payment of the taxes. There has been no tebtdmony 
or insufficient proof showing Mr. Bersani ned} 


complete control over the records$ there was no 


ghowing that the funds which were required to be 
paid to the Government for use for other operations | 
of the Corporation. 
The testimony shows that the Corpmration 
was in financial difficulty and that there were no 
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eveditors prefevred over the Government. 


The dofinitisn, according to the Internal 


3 Revenue, of wilfull acts is 3n act committed with 
4 bed faith snd motive or specific intent, and with 
5 mux out justification. Th2re as been no proof by the 
6 Government that this is the case. 
? I therefore request that the counter-cla 
8 be cismissed. 
9 THE COURT: I will reserve decision. 
10 | MR. GROSSMAN: Your Honor, the cases are 
: se very clear that wilfull in 8 civil statute means 
12 


bésicslly knowledge of what is trensplring and 


does not require any bad intent. Knowledge of the 

_ delinquency and a continued preference of creditor: 

. over the United States constitute wilfullness | 

a under the statute, and I believe the Government's | 

a evidence has indicated knowledge and the prefer- | 

: - ence of creditors over the United States, in that | 
vise they were paid and continue? to be peid even Long | 

™ after the quarters that are involved here. : 

6 TH: COURT: I assume the checks, this big} 

4 exhibit, 1s what you rely on for that? | 

™ MR. GROSSMAN: Well, the checks on their , 

@ 24 faces indicate that very clearly, that there was | 
a prefsrenze of creditc ys over the Government. | 

25 


THe COURT: All right. I will take tho 
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case under advisement. 


MR, GROSSMAN: Will your Honor like to 
have a memorandum? 
THE COURT: What I want to know first is,| 
are you gentlemen prepared to submit a memorandum 
with proposed findings end conclusions on the basis 
of notes taken during the trial or will either one 


of you require a transcript? 


MR. GROSSMAN: Your Honor, I would 


require a transcript, because we do have this other| 


case --- your Honor, I had: + . two bundles of checks| 


that I thought were included in that exhibit and 
they were not. Now just taking my stuff -- 


| 


THE COURT: Two more envdlopes? Those 
wn seine tate 62 » 


& MR. GROSSMAN: Exhibit C. ee 
' THE COURT: That is Exhibit C-1 ete? 

MR, GROSSMAN: Yes. 

THE CLERK: Exhibit C-1 through 0-19. 

THE COURT: Now does this make 1t 0-20? 

THE CLERK: No, Exhibit 1 through c-19. 


' ‘'PHE COURT: Any objection to C-18 and 
19 being added to Exhibit C? 
MR, KALL: No objection, your Honor. 


THE COURT; All right. The case is 
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_C-18, 19, 20 and 21 in evidence.) ‘ 


200 | 
| 


re-opened for that purpose. Motions previously 


passed on --- 


MR, GROSSMAN: I am sorry, your Honor. 
I find there are two other packets. 


THE COURT: What about your other brief 
case? 
MR. GROSSMAN; I have only the checks in 


here, 


THE COURT: Then these checks go through 
C-1 to C-21, Any objection to that? | 


MR, KALL: No, your Honor. | 

THE COURT: The case te re-opened ad the 
purpose of admission of those Exhibits, and the | 
rulings made on the motions previously apnly at. | 
this time. | ei 

(Checks.marked as defendant's Exhibits 


THE COURT: Now if you are going to get 
the minutes of the transcript, I have got to fix 


a bi limitation in connection with when you i get 


the transcript rather than today. I don't khow 
when you will get the transcript. : 
MR, KALLt Mr. Grossman says he needs 


a coy; for the nis, tartar trial. 


THE COURT: I’ think it would be helpful 
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probably to the Court in at least checking up on i 


your proposed findings to see that it is Fupported 
by the evidence and the exhibits. 


You should be in a position, should you 
not, to exchange &@ memoranda and proposed findings | 
and conclusions of law two weekr after the mailing | 
by the reporter of the truascript to each of you, 

I assume you want a transcript too, Mr. | 
F 117 . 

MR. KALL: Yes, I do. I would say © 


would be in a position unless the trensexipte 


were received. say about the middle of March when 
I am very busy with income tax returns. 
THE COURT: . How much time do you. need? 


3 MR, KALL: My only problem is two weeks. 
That te fine, but mail usually takes five anys. 
That 48 my only problem, Be 
THE COURT: Three weeks then, ~~ 


MR, GROSSMAN: Similtaneously? 
| THE COURT: Simultaneously exchange of 
briefs three weeks after the date of mailing out 
by thé reporter of the transcript, together with 
proposed findings of feet and conclusions of law, 
| At. the time thatthe brief and proposed 
findings of law and conclusions are forwarded to 


m FEDERAL BUILDING 
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your adversary, submit the originals to me at my 


chambers here in Auburn, by mail. The zip code herg- 


is 13021. 


Now, you gentlemen make your own arrange- 


ments with the reporter about the delivery of the 


minutes. 


Just a minute. 


MR, GROSSMAN; 


Ow understanding is that 
three weeks after the transcript is mailed ot 
THE COURT: By the reporter. 

MR, GROSSMAN: That we exchange briefs 


and proposed findings and conclusions, with a | 


between counsel and the originalsto the Court. 
THE COURT: Yes. Instead of the Clerk, 


mail them to me here. 
f 


That is fine, your Honor. 

Thank you very much. Is there anything further? 

THE COURT: I just want to be sure that, 

I ruled or that I reserved. I think I will aire 
4 


all motions that were made at the close of allof 
the evidence. I ian this is clearly a ‘factua) 


MR, GROSSMAN: 


issue here. 


MR. KALL: All rig.tt. 


THE COURT: So that you can brief it on 
that basis. 
MR, KALL: Thank you, your Honur. I 
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Ri l appreciate your staying lete. 


MR. GROSSMAN: Thank you. 
THE COURT: All right. Recess now to 
‘ chambers. 
TEE CLERK: Court stands in recess to 


uo 


6 chambers. 
| hae 
, THE COURT: The Clerk will take the 
8 exhibits to his office in Utica. If you need them 


/ 


for any purpose. With respect to original 
documents, I request that you arrange with the 


Clerk to have them photocopied. 


MR. GROSSMAN: Yes, I will. 
THE COURT: So you can photocopy them 


| @2m with the Clerk's stamp on.them, Or sticker, 


‘ 


2-8 eee = - ~_ - © 


(Whereupon the above matter was 


adjourned to chambers. ) 
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UNITED STATES DEPARTMENT OF JUSTICE 


WASHINGTON, D.C. 20530 


Addvens Reply to the February 5, 1976 
Division Indicated 

and Refer to Initials and Number ? 

§SPC:GEA: JSBlum: cnp Pog he 

5-50-2632 44 fer) 


A. Daniel Fusaro, Esquire 

Clerk, U.S. Court of Appeals 
for the Second Circuit ; 

Room 1702, U.S. Courthouse 

Foley Square 

New York, New York 10007 


Re: Anthony Bersani v. United States 
“ pr (C.A. 2 - No. 75-6061) ) 


Dear Mr. Fusaro: 
Enclosed herewith are ten copies of the deferred joint 
appendix in the above-entitled case which were inadvertently 


sent to us by counsel for the appellant. 


Sincerely yours, 


SCOTT P. CRAMPTON 
Assistant Attorney General 
Tax Division 


i : nk ae S. 


GILBERT E. ANDREWS 
Assistant Attorney General 
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Enclosures 


€% cc: ‘Sheldon G. Kall, Escuire 
e 3522 James Strezt 
Syrecuse, New York 13206 
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